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SUBTITLE 5. CIVIL PROCEDURE GENERALLY 


CHAPTER 55 
GENERAL PROVISIONS 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. Crvit Justice Rerorm Act or 2003. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 
16-55-114. Notices — Form — Service 
generally. 
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16-55-101. Title of code. 
CASE NOTES 


Cited: Hill v. Gallagher, 2016 Ark. 198, 
491 S.W.3d 458 (2016). 


16-55-103. Applicability of code. 
CASE NOTES 


Cited: Hill v. Gallagher, 2016 Ark. 198, 
491 S.W.3d 458 (2016). 


16-55-114. Notices — Form — Service generally. 


(a)(1) The notices mentioned in this code shall be in writing and may 
be served by a sheriff, constable, coroner, or marshal of a town or city, 
whose return thereon shall be proof of the service. 

(2) Notices may also be served by any person not a party or 
interested in the action or proceeding, whose affidavit shall be proof of 
the service, or by acknowledgment thereon in writing by the party upon 
whom served. 

(b) The service of a notice shall be by giving a copy to the person to 
whom it is directed, or if he or she cannot be found at his or her usual 
place of abode, by leaving a copy there with a person over the age of 
sixteen (16) years residing in the same family with him or her, or if no 
such person is there, then by affixing a copy to the front door of the place 
of abode. If the person to whom the notice is directed cannot be found 
and has no known place of abode in this state, the notice may be served 
by delivering a copy to his or her attorney. 

(c) The return of the officer or the affidavit of the person who served 
the notice shall state the time and manner of the service. If a copy of the 
notice is not given to the person to whom it is directed, the return or 
affidavit shall state the facts authorizing the manner of service pur- 
sued. 


History. Civil Code, §§ 706, 707; C. & Publisher’s Notes. This section is be- 
M. Dig., §§ 1327, 1328; Pope’s Dig., ing set out to reflect a gender neutraliza- 
§§ 1552, 1553; A.S.A. 1947, §§ 27-1203, tion change in (b). 

27-1204. 


SUBCHAPTER 2 — Civit JUSTICE Rerorm Act oF 2003 


SECTION. SECTION. 
16-55-206. Standards for award of puni- 16-55-213. [Repealed.] 


tive damages. 


Effective Dates. Acts 2013, No. 1315, vided: “It is found and determined by the 
§ 3: Apr. 18, 2013. Emergency clause pro- General Assembly of the State of Arkan- 
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sas that school district litigation is a com- 
plex and costly endeavor; that a new 
venue statute would resolve many issues 
regarding where a lawsuit should be 
brought; and that this act is immediately 
necessary because future litigants are cur- 
rently relying on venue statutes that 
would require litigation in an inconve- 
nient forum. Therefore, an emergency is 
declared to exist, and this act being imme- 


16-55-201 


diately necessary for the preservation of 
the public peace, health, and safety shall 
become effective on: (1) The date of its 
approval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If. the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 


RESEARCH REFERENCES 


Ark. L. Notes. Leflar, The Civil Justice 
Reform Act and the Empty Chair, 2003 
Ark. L. Notes 67. 


16-55-201. Modification of joint and several liability. 


RESEARCH REFERENCES 


Ark. L. Rev. Legislative Note, Arkan- 
sas’s Civil Justice Reform Act of 2003: 
Who’s Cheating Who?, 57 Ark. L. Rev. 651. 

Note, To Truly Reform We Must Be 
Informed: Davis v. Parham, the Separa- 
tion of Powers Doctrine, and the Consti- 
tutionality of Tort Reform in Arkansas, 59 
Ark. L. Rev. 781. 

Phantom Parties and Other Practical 
Problems with the Attempted Abolition of 
Joint and Several Liability, 60 Ark. L. Rev. 
437. 


Samuel T. Waddell, Comment: Examin- 
ing the Evolution of Nonparty Fault Ap- 
portionment in Arkansas: Must a Defen- 
dant Pay More Than Its Fair Share?, 66 
Ark. L. Rev. 485 (2013). 

U. Ark. Little Rock L. Rev. Sevawn 
Foster, Note: Constitutional Law -—— Ar- 
kansas’s Current Procedural Rulemaking 
Conundrum: Attempting to Quell the Po- 
litical Discord, 37: U. Ark. Little Rock L. 
Rev. 105 (2014). 


CASE NOTES 


ANALYSIS 
Constitutionality. 
Construction. 

Discovery. 


Jury Instructions. 
Necessary Party. 


Constitutionality. 

Allegedly injured driver brought suit 
against another motorist, who then 
brought suit against. a third party; the 
jury determined that the third party was 
100 percent at fault. The allegedly injured 
driver attacked the constitutionality of 
this section and § 16-55-212; however, the 
supreme court refused to consider the 
arguments because the supreme court 
considered the matter to be moot. Shipp v. 


Franklin, 370 Ark. 262, 258 S.W.3d 744 
(2007). : 


Construction. 

Civil Justice Reform Act (CJRA), § 16- 
55-201 et seq., pertains to fault apportion- 
ment in a general way, and the Arkansas 
Comparative Fault Act, § 16-64-122, spe- 
cifically defines fault and identifies whose 
fault can be apportioned. Because these 
two provisions address the same subject 
matter, it is reasonable to conclude that 
the general terms of the CJRA are in- 
tended to be subject to the specific terms 
of the Arkansas Comparative Fault Act. 
Billings v. Aeropres Corp., 522 F. Supp. 2d 
1121 (E.D. Ark. 2007). 

Civil Justice Reform Act, § 16-55-201 et 
seq., can not be interpreted to permit a 


16-55-201 


jury to apportion fault in a tort suit to an 
immune nonparty employer because do- 
ing so would render the statute unconsti- 
tutional: (1) such an interpretation would 
violate Ark. Const., Art. 4, § 2, which bars 
the state legislature from encroaching on 
the Arkansas Supreme Court’s authority 
to supervise court procedure; and (2) such 
an interpretation would violate the em- 
ployer’s fundamental constitutional rights 
because § 11-9-105(a), the exclusivity pro- 
vision of the Arkansas Workers’ Compen- 
sation Law, § 11-9-101 et seq., deprives 
courts of subject matter jurisdiction over 
employers and protects employers from 
liability with regard to claims arising 
from a covered worker’s employment-re- 
lated injuries. Billings v. Aeropres Corp., 
522 F. Supp. 2d 1121 (B.D. Ark. 2007). 

Conversion does not necessarily involve 
damage to property, which would bring it 
within the reach of the statute and there- 
fore, the Civil Justice Reform Act of 2003 
(CJRA), codified at §§ 16-55-201 — 16-55- 
220, does not automatically apply to ac- 
tions under § 18-60-102; the CJRA clearly 
evinces an intent to alter the common law 
regarding joint and several liability for 
the causes of action listed, such as per- 
sonal injury or property damage, but it 
does not, however, display such an intent 
regarding causes of action involving the 
conversion of property, and thus, the trial 
court did not err in finding the company, 
owner, and related individual jointly and 
severally liable with the business and 
business owner and with each other for 
the value of the landowner’s timber. 
Shamlin v. Quadrangle Enters., 101 Ark. 
App. 164, 272 S.W.3d 128 (2008). 

This section plainly provides that liabil- 
ity is to be apportioned with regard to 
“each defendant.” Where there is only one 
defendant, this section is inapplicable. 
ProAssurance Indem. Co. v. Metheny, 
2012 Ark. 461, 425 S.W.3d 689 (2012). 

Trial court did not abuse its discretion 
by striking the hospital’s third-party com- 
plaint against the rehabilitation center 
because the hospital did not have a cause 
of action against the rehabilitation center 
under this section as it did not create a 
cause of action. St. Vincent Infirmary 
Med. Ctr. v. Shelton, 2013 Ark. 38, 425 
S.W.3d 761 (2013), superseded by statute 
as stated in, J-McDaniel Constr. Co. v. 
Dale E. Peters Plumbing Ltd., 2014 Ark. 
282, 436 S.W.3d 458 (2014). 
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When homeowners sued a general con- 
tractor, who sought contribution and in- 
demnity from subcontractors, the Civil 
Justice Reform Act, § 16-55-201 et seq., 
abolishing joint liability, did not destroy 
the contribution claims because (1) Acts 
2013, No. 1116, provided that the claim 
still existed, and (2) Act 1116 applied ret- 
roactively, as Act 1116 was remedial and 
procedural. J-McDaniel Constr. Co. v. 
Dale E. Peters Plumbing Ltd., 2014 Ark. 
282, 4386 S.W.3d 458 (2014). 

The language of this section is clear; it 
speaks in terms of the allocation of fault 
among the “defendants” to the action but 
is silent as to the allocation of nonparty 
fault. Instead, the Uniform Contribution 
Among Tortfeasors Act, § 16-61-201 et 
seq., addresses the allocation of nonparty 
fault and it does not allow for the appor- 
tionment of fault to an immune nonparty 
employer. Indus. Iron Works, Inc. v. 
Hodge, 2020 Ark. App. 56, 595 S.W.3d 9 
(2020). 


Discovery. 

It was error to grant at this point in the 
case defendant subcontractor’s motion to 
compel discovery of the confidential settle- 
ment agreement between plaintiff and de- 
fendant general contractor that resulted 
from mediation, when the subcontractor 
sought contribution and apportionment of 
fault, because (1) any right of contribution 
does not arise until one joint tortfeasor 
pays more than the tortfeasor’s share of 
liability, and no damages had _ been 
awarded yet, and (2) it was error to find 
the general contractor and subcontractor 
were joint tortfeasors before any evidence 
was presented. Contrary to plaintiffs ar- 
gument, however, the Civil Justice Re- 
form Act, § 16-55-201 et seq., did not 
eliminate contribution among “joint tort- 
feasors”. Wynne-Ark., Inc. v. Richard 
Baughn Constr., 2020 Ark. App. 140, 597 
S.W.3d 114 (2020). | 


Jury Instructions. 

In a medical negligence case that was 
brought against a liability insurer after a 
surgeon operated on the wrong side of the 
patient’s brain, the circuit court did not 


- abuse its discretion in refusing to submit 


non-model jury instructions that would 
have required the jury to apportion liabil- 
ity to parties who were not defendants; 
the circuit court properly instructed the 
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jury to allocate the fault of the hospital 
where the surgery was performed only to 
the insurer. ProAssurance Indem. Co. v. 
Metheny, 2012 Ark. 461, 425 S.W.3d 689 
(2012). 


Necessary Party. 

Trial court did not err by finding that 
the rehabilitation center was not a neces- 
sary or indispensable party under Ark. R. 


16-55-202 


Civ. P. 19 because the presence of the 
rehabilitation center was not indispens- 
able to the determination of the hospital’s 
separate liability under the Civil Justice 
Reform Act of 2003. St. Vincent Infirmary 
Med. Ctr. v. Shelton, 2013 Ark. 38, 425 
S.W.3d 761 (2013), superseded by statute 
as stated in, J-McDaniel Constr. Co. v. 
Dale E. Peters Plumbing Ltd., 2014 Ark. 
282, 486 S.W.3d 458 (2014). 


16-55-202. Assessment of percentages of fault. 


Publisher’s Notes. This section was 
held unconstitutional in Thomas v. Rock- 


well Automation, Inc., 2009 Ark. 241, 308 
S.W.3d 135 (2009). 


RESEARCH REFERENCES 


Ark. L. Rev. Samuel T. Waddell, Com- 
ment: Examining the Evolution of Non- 
party Fault Apportionment in Arkansas: 
Must a Defendant Pay More Than Its Fair 
Share?, 66 Ark. L. Rev. 485 (2013). 


Mark James Chaney, Recent Develop- 


ments: Arkansas Supreme Court Issued 
Interim Report of Special Task Force on 
Practice and Procedure in Civil Cases 
Regarding Possible Changes to the Arkan- 
sas Rules of Civil Procedure Because of 
the Invalidation of Civil Justice Reform 
Act, 67 Ark. L. Rev. 193 (2014). 


U. Ark. Little Rock L. Rev. Justice 
Robert L. Brown, A Judicial Retrospec- 
tive: Significant Decisions by the Arkan- 
sas Supreme Court From 1991 Through 
2011, 34 U. Ark. Little Rock L. Rev. 219 


(2012). ; 
Sevawn Foster, Note: Constitutional 
Law — Arkansas’s Current Procedural 


Rulemaking Conundrum: Attempting to 
Quell the Political Discord, 37 U. Ark. 
Little Rock L. Rev. 105 (2014), 


CASE NOTES | 


ANALYSIS 


Constitutionality. 
Application. 
Interpretation. 


Constitutionality. 

Eastern District of Arkansas, Western 
Division, district court did not have to 
address a constitutional challenge to this 
section, the nonparty notice provision of 
the Civil Justice Reform Act (CJRA), 
§ 16-55-201 et seq., because the CJRA 
could be plausibly interpreted to comply 
with the United States and Arkansas Con- 
stitutions and to conform with the Arkan- 
sas Workers’ Compensation Law, § 11-9- 
101 et seq, and the Arkansas 
Comparative Fault Act, § 16-64-122. Pur- 
suant to the canon of constitutional avoid- 
ance, the district court would not rule on 
the constitutionality of this section be- 
cause doing so was not absolutely neces- 


sary. Billings v. Aeropres Corp., 522 F. 
Supp. 2d 1121 (E.D. Ark. 2007). 

This section was unconstitutional and 
conflicted with Ark. Const., Art. 4, § 2 and 


- Ark. Const., Amend. 80, § 3 because rules 


regarding pleading, practice, and _ proce- 
dure were solely the responsibility of the 
supreme court; the nonparty-fault provi- 
sion bypassed the rules of pleading, prac- 
tice and procedure by setting up a proce- 
dure to determine the fault of a nonparty 
and mandating the consideration of that 
nonparty’s fault in an effort to reduce a 
plaintiffs recovery. Thomas v. Rockwell 
Automation, Inc., 2009 Ark. 241, 308 
S.W.3d 135 (2009). 

In a products liability action by an in- 
jured worker against the manufacturer of 
a defective chemical tank, the district 
court appropriately declined to allow the 
jury to assign a percentage of fault to the 
worker’s employer, a nonparty, because 
the nonparty-fault provision in this sec- 


16-55-206 


tion had been declared unconstitutional. 
McCoy v. Augusta Fiberglass Coatings, 
593 F.3d 737 (8th Cir. 2010). 


Application. 

While a products liability defendant 
could issue a nonparty notice under sub- 
division (b)(2) of this section with regard 
to a nonparty equipment manufacturer, it 
could not issue an apportionment of dam- 
ages notice under subdivision (b)(2) of this 
section with regard to an injured worker’s 
employer and coemployee: (1) the purpose 
of the notice under this section was to 
allow an apportionment of liability with 
regard to the injured worker’s damages; 
(2) a notice under this section could only 
be used with regard to an individual or 
entity that could be made a party to the 
suit by way of cross or third party claims; 
(3) defendant could file a notice under this 
section against the manufacturer, pro- 
vided it filed a third party complaint and 
brought the manufacturer in as a party to 
the suit; and (4) defendant could not file a 
notice under this section against the em- 
ployer or the coemployee because they 
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were statutorily immune pursuant to 
§ 11-9-105(a), the exclusive remedies pro- 
vision of the Workers’ Compensation Law, 
§ 11-9-101 et seq. Billings v. Aeropres 
Corp., 522 F. Supp. 2d 1121 (E.D. Ark. 
2007). 


Interpretation. 

Nonparty notice requirements set out in 
subdivision (b)(2) of this section apply in 
addition to state civil procedure rules. 
This section should be interpreted as be- 
ing compatible with § 16-64-122(a), 
which limits the apportionment of fault to 
an individual or entity from whom the 
claiming party seeks to recover damages, 
which includes individuals and entities 
that are subject to being brought into a 
suit pursuant to a cross or third party 
claim under Ark. R. Civ. P. 18 and 14, but 
excludes nonparties who are otherwise 
immune from suit, including employers 
who are immune pursuant to § 11-9- 
105(a), the exclusive remedies provision of 
the Workers’ Compensation Law, § 11-9- 
101 et seq. Billings v. Aeropres Corp., 522 
F. Supp. 2d 1121 (B.D. Ark. 2007). 


16-55-206. Standards for award of punitive damages. 


In order to recover punitive damages from a defendant, a plaintiff has 
the burden of proving that the defendant is liable for compensatory 
damages and that either or both of the following aggravating factors 
were present and related to the injury for which compensatory damages 
were awarded: 

(1) The defendant knew or ought to have known, in light of the 
surrounding circumstances, that his or her conduct would naturally 
and probably result in injury or damage and that he or she continued 
the conduct with malice or in reckless disregard of the consequences, 
from which malice may be inferred; or 

(2) The defendant intentionally pursued a course of conduct for the 
purpose of causing injury or damage. 


History. Acts 2003, No. 649, § 9. 
Publisher’s Notes. This section is be- 


ing set out to reflect a grammatical correc- 
tion. 


RESEARCH REFERENCES 
ALR. Allowance of Punitive Damages 


in Motor Vehicles Products Liability 
Cases. 17 A.L.R.7th Art. 4 (2016). 
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16-55-207 


CASE NOTES 


ANALYSIS 


Conduct Not Warranting Punitive Dam- 
ages. 
Relevant Evidence. 


Conduct Not Warranting Punitive 
Damages. 

Where plaintiff retailer sued defendant 
supplier on claims of fraud and deceptive 
trade practices in connection with the 
supplier’s refusal to honor its rebate pro- 
gram for the retailer’s customers, and the 
claims requiring any knowing or inten- 
tional wrongful act failed, and no reason- 
able jury could find that the supplier acted 
with malice or an intent to harm the 
retailer, the retailer was not entitled to 
_ pursue punitive damages under this sec- 
tion, especially since the standard under 
this section had to be met by clear and 
convincing evidence as required by § 16- 
55-207. Curtis Lumber Co. v. La. Pac. 
Corp., 618 F.3d 762 (8th Cir. 2010). 

In this action for negligent hiring, train- 
ing, supervision or monitoring, and reten- 
tion, defendants were granted. summary 
judgment on plaintiffs’ claims for punitive 
damages because plaintiffs had not pro- 
vided evidence that would allow a reason- 
able jury to find that defendants knew or 
ought to have known that their conduct 
would naturally and probably result in 
injury or damage to the victim. Perry v. 
Stevens Transp., Inc., No. 3:11CV00048 
JLH, 2012 U.S. Dist. LEXIS 94942 (E.D. 
Ark. July 9, 2012). 

Alleged violations of the Federal Motor 
Carrier Safety. Regulations did not sup- 
port a punitive-damages award, because 
there was no evidence that the driver had 
been drinking alcohol or using controlled 


substances prior to the accident or that he 
was or appeared to be under the influence 
of alcohol or any controlled substances at 
the time of the accident. Brumley v. 
Keech, 2012 Ark. 263 (2012). 

In an action regarding equipment sup- 
plied by defendant to plaintiff to heat- 
treat pipe, because plaintiff asserted pu- 
nitive damages only on its’ gross 
negligence claim, and could not show 
gross negligence because defendant sin- 
cerely and consistently attempted to fix 
the defective equipment, the punitive 
damages claim was dismissed under this 
section. IPSCO Tubulars, Inc. v. Ajax 
TOCCO Magnathermic Corp., 779 F.3d 
744 (8th Cir. 2015). 


Relevant Evidence. 

In a negligence case, a trial court erred 
by granting a motion in limine and exclud- 
ing evidence of prior driving while intoxi- 
cated offenses because they were relevant 
under Ark. R. Evid. 401 to the determina- 
tion of whether punitive damages under 
this section were warranted. Yeakley v. 
Doss, 370 Ark. 122, 257 S.W.3d 895 (2007). 

Defendants were not entitled to sum- 
mary judgment on punitive damages be- 
cause a reasonable juror could find that 
defendant property owner, acting on be- 
half of defendant entities, knew or had 
reason to know that proceeding with ex- 
cavation of the hillside without a recom- 
mended retaining wall in place would in- 
flict injury to plaintiffs property, but he 


‘proceeded with excavation with conscious 


indifference to the consequences, from 
which malice may be inferred. Rivercliff 
Co. v. Residences at Riverdale GP, LLC, 
No. 4:10CV00330 SWW, 2011 U.S. Dist. 
LEXIS 139158 (E.D. Ark. Dec. 2, 2011). 


16-55-207. Burden of proof for award of punitive damages. 


CASE NOTES 


ANALYSIS 


Burden of Proof. 
Summary Judgment Denied. 


Burden of Proof. 
Where plaintiff retailer sued defendant 
supplier on claims of fraud and deceptive 


trade practices in connection with the 
supplier’s refusal to honor its rebate pro- 
gram for the retailer’s customers, and the 
claims requiring any knowing or inten- 
tional wrongful act failed, and no reason- 
able jury could find that the supplier acted 
with malice or an intent to harm the 
retailer, the retailer was not entitled to 


16-55-208 


pursue punitive damages under § 16-55- 
206, especially since § 16-55-206’s stan- 
dard had to be met by clear and convinc- 
ing evidence as required by this section. 
Curtis Lumber Co. v. La. Pac. Corp., 618 
F.3d 762 (8th Cir. 2010). 


Summary Judgment Denied. 
Defendants were not entitled to sum- 
mary judgment on punitive damages be- 
cause a reasonable juror could find that 
defendant property owner, acting on be- 
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half of defendant entities, knew or had 
reason to know that proceeding with ex- 
cavation of the hillside without a recom- 
mended retaining wall in place would in- 
flict injury to plaintiffs property, but he 
proceeded with excavation with conscious 
indifference to the consequences, from 
which malice may be inferred. Rivercliff 
Co. v. Residences at Riverdale GP, LLC, 
No. 4:10CV00330 SWW, 2011 U.S. Dist. © 
LEXIS 189158 (E.D. Ark. Dec. 2, 2011). 


16-55-208. Limitations on the amount of punitive damages. 


Publisher’s Notes. This section was 
held unconstitutional in Bayer Crop- 


Science LP v. Schafer, 2011 Ark. 518, 385 
S.W.3d 822 (2011). 


RESEARCH REFERENCES 


ALR. Allowance of Punitive Damages 
in Motor Vehicles Products Liability 
Cases. 17 A.L.R.7th Art. 4 (2016). 

Ark. L. Rev. Note, To Truly Reform We 
Must Be Informed: Davis v. Parham, the 
Separation of Powers Doctrine, and the 
Constitutionality of Tort Reform in Arkan- 
sas, 59 Ark. L. Rev. 781. 

Rachel A. Orr, Recent Developments: 
Punitive Damages Cap of Arkansas Tort 
Reform Act Held Unconstitutional — 
Bayer CropScience LP v. Schafer, 65 Ark. 
L. Rev. 163 (2012). 


Austin A. King, Case Note: A Problem- 
atic Procedure: The Struggle for Control of 
Procedural Rulemaking Power, 67 Ark. L. 
Rev. 759 (2014). 

U. Ark. Little Rock L. Rev. Sevawn 
Foster, Note: Constitutional Law — Ar- 
kansas’s Current Procedural Rulemaking 
Conundrum: Attempting to Quell the Po- 
litical Discord, 37 U. Ark. Little Rock L. 
Rev. 105 (2014). 


CASE NOTES 


Constitutionality. 

This section was unconstitutional under 
Ark. Const. Art. 5, § 32, because it limited 
the amount of recovery outside of an em- 
ployment relationship. Therefore, a puni- 
tive damage award of $42 million against 
a manufacturer of genetically altered rice 


that allowed its rice to contaminate con- 
ventional seed was upheld. Bayer Crop- 
Science LP v. Schafer, 2011 Ark. 518, 385 
S.W.3d 822 (2011). 

Cited: Holiday Inn Franchising v. Ho- 
tel Assocs., 2011 Ark. App. 147, 382 
S.W.3d 6 (2011). 


16-55-211. Bifurcated proceeding. 


Publisher’s Notes. Ark. R. Civ. P. 42 
was amended, effective April 1, 2015. Per 
2015 Ark. 88, “[w]ith the adoption of the 


amendment to Rule 42, Ark. Code Ann. 
§ 16-55-211 is superseded pursuant to 
Ark. Code Ann. § 16-11-301.” 


RESEARCH REFERENCES 


Ark. L. Rev. Note, To Truly Reform We 
Must Be Informed: Davis v. Parham, the 
Separation of Powers Doctrine, and the 


Constitutionality of Tort Reform in Arkan- 
sas, 59 Ark. L. Rev. 781. 
U. Ark. Little Rock L. Rev. Sevawn 
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Foster, Note: Constitutional Law — Ar- 
kansas’s Current Procedural Rulemaking 
Conundrum: Attempting to Quell the Po- 


16-55-212 


litical Discord, 37 U. Ark. Little Rock L. 
Rev. 105 (2014). 


CASE NOTES 


Evidence. 

Because a medical-malpractice trial 
was bifurcated, the patient was not en- 
titled to present evidence to support an 
award of punitive damages until the jury 


returned a verdict on liability as an award 
of actual damages was a predicate for the 
recovery of punitive damages. Poff v. El- 
kins, 2014 Ark. App. 663, 449 S.W.3d 315 
(2014). 


16-55-212. Compensatory damages. 


Publisher’s Notes. Subsection (b) of 
this section was held unconstitutional in 


Thomas v. Rockwell Automation, Inc., 
2009 Ark. 241, 308 S.W.3d 135 (2009). 


RESEARCH REFERENCES 


Ark. L. Rev. Mark James Chaney, Re- 
cent Developments: Arkansas Supreme 
Court Issued Interim Report of Special 
Task Force on Practice and Procedure in 
Civil Cases Regarding Possible Changes 
to the Arkansas Rules of Civil Procedure 
Because of the Invalidation of Civil Jus- 
tice Reform Act, 67 Ark. L. Rev. 193 
(2014). 


U. Ark. Little Rock L. Rev. Sevawn 
Foster, Note: Constitutional Law — Ar- 
kansas’s Current Procedural Rulemaking 
Conundrum: Attempting to Quell the Po- 
litical Discord, 37 U. Ark. Little Rock L. 
Rev. 105 (2014). 


CASE NOTES 


ANALYSIS 


Constitutionality. 
Plain Error Review. 


Constitutionality. 

Allegedly injured driver brought suit 
against another motorist, who then 
brought suit against a third party; the 
jury determined that the third party was 
100 percent at fault. The allegedly injured 
driver attacked the constitutionality of 
§ 16-55-201 and this section; however, the 
supreme court refused to consider the 
arguments because the supreme court 
considered the matter to be moot. Shipp v. 
Franklin, 370 Ark. 262, 258 S.W.3d 744 
(2007). 

Court granted plaintiffs motion chal- 
lenging the Arkansas Civil Justice Reform 
Act of 2003, subsection (b) of this section, 
and allowed plaintiff to introduce evi- 
dence of the amounts billed to her for 
medical services necessitated by the inju- 
ries that were the subject of her lawsuit, 
regardless of any discount that she had 


received on those amounts because (1) if 
the Arkansas Supreme Court were consid- 
ering the constitutionality of subsection 
(b), it would hold that subsection (b) in- 
fringed on its constitutional prerogative to 
prescribe rules of evidence under Ark. 
Const., Amend. 80, § 3, and was, there- 
fore, unconstitutional because subsection 
(b) would, if enforced, work a reversal of 
the collateral source rule that had been 
recognized and approved by the Arkansas 
Supreme Court, yet the Arkansas Su- 
preme Court did not “prescribe” subsec- 
tion (b), and (2) the Arkansas Supreme 
Court would, if presented with the instant 
motion, find that subsection (b) violated 
Ark. Const., Art. V, § 32 as the Arkansas 
Supreme Court had held that a personal 
injury plaintiff was entitled, assuming a 
successful showing of liability, to recover 
the payments made (or written off) on her 
behalf by a collateral source, but subsec- 
tion (b) would prevent her from doing 
that. Burns v. Ford Motor Co., 549 F. 
Supp. 2d 1081 (W.D. Ark. 2008). 

Medical costs provision, subsection (b) 


16-55-213 


of this section, violated separation of pow- 
ers under Ark. Const., Art. 4, § 2 and Ark. 
Const., Amend. 80, § 3, because rules re- 
garding the admissibility of evidence were 
within the province of the supreme court. 
Thomas v. Rockwell Automation, Inc., 
2009 Ark. 241, 308 S.W.3d 135 (2009). 


Plain Error Review. 

In light of the Arkansas court’s decision 
in Johnson v. Rockwell Automation, Inc., 
2009 Ark. 241, 308 S.W.3d 135 (2009), a 
district court erred by limiting the presen- 
tation of evidence relating to damages 
based on subsection (b) of this section, and 


16-55-213. [Repealed.] 


Publisher’s Notes. This section, con- 
cerning venue for civil actions, was re- 
pealed by Acts 2015, No. 830, § 1. The 
section was derived from Acts 2003, No. 
649, § 16; 2013, No. 1315, § 1. 
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because a court had to consider the law at 
the time of appeal when reviewing for 
plain error, the error was clear. But the 
error did not affect plaintiff parents’ sub- 
stantial rights; the objectionable portions 
of the closing argument related to the 
failure of plaintiffs to support their claim 
for damages, as well as any evidence pre- 
sented concerning the financial aspects of 
their daughter’s care and treatment, were 
rendered irrelevant by the jury’s verdict 
in favor of defendant hospital and obste- 
trician on liability. Csiszer v. Wren, 614 
F.3d 866 (8th Cir. 2010). 


For current law, see §§ 16-60-101 and 
16-60-105. 


CHAPTER 56 
LIMITATION OF ACTIONS 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

16-56-101. [Repealed.] 

16- Hm 106. Recovery of charges for medi- 
cal services. [Effective if 
contingency in Acts 2021, 
No. 1032, § 2, is met.] 


Effective Dates. Acts 2021, No. 1032, 
§ 2. Contingent effective date clause pro- 
vided: “(a) Section 1 of this act becomes 
effective only if the Consumer Protection 
for Medical Debt Collections Practices Act, 
H.R. 5330, 116th Cong. becomes law on or 


16-56-101. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 


before January 1, 2026. (b) This act shall 
not be effective if the Consumer Protec- 
tion for Medical Debt Collections Prac- 
tices Act, H.R. 5330, 116th Cong. (2019), 
does not become law on or before January 
1, 2026.” 


Publisher’s Notes. This section, con- 
cerning application of limitations for non- 
residents, was repealed by Acts 2013, No. 
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1148, § 19[20]. The section was derived 
from Acts 1844, § 3, p. 24; C. & M. Dig., 


16-56-104 


§ 6962; Pope’s Dig., § 8940; A.S.A. 1947, 
§ 37-230. 


16-56-1003. Actions not affected by Rev. Stat., Ch. 91. 


RESEARCH REFERENCES 


ALR. Application of Doctrine of Adverse 
Domination. 13 A.L.R.7th Art. 3 (2016). 


16-56-104. Actions with limitation of one year. 


RESEARCH REFERENCES 


ALR. When statute of limitations be- 
gins to run on action against attorney for 
malpractice based upon negligence-View 
that statute begins to run from time of 
occurrence of negligent act or omission. 11 
A.L.R.6th 1. 

When statute of limitations begins to 
run on action against attorney for mal- 
practice based upon negligence-View that 
statute begins to run from time of occur- 
rence of sustaining damage or injury and 
other theories. 12 A.L.R.6th 1. 

When statute of limitations begins to 
run on action against attorney for mal- 
practice based upon negligence-View that 
statute begins to run from time client 
discovers, or should have discovered, neg- 
ligent act or omission-Statement of rule 
and application of rule to providing client 
with allegedly negligent advice or failing 
to advise. 13 A.L.R.6th 1. 

When statute of limitations begins to 
run on action against attorney for mal- 
practice based upon negligence-View that 
statute begins. to run from time client 
discovers, or should have discovered, neg- 
ligent act or omission-Application of rule 
to conduct of litigation and delay or inac- 
tion in conducting client’s affairs. 14 
A.L.R.6th 1. 

Timeliness of action under medical mal- 


practice statute of repose, aside from ef- 
fect of fraudulent concealment of patient’s 
cause of action. 14 A.L.R.6th 301. 

When statute of limitations begins to 
run on action against attorney for mal- 
practice based upon negligence-View that 
statute begins to run from time client 
discovers, or should have discovered, neg- 
ligent act or omission-Application of rule 
to property, estate, corporate, and docu- 
ment cases. 15 A.L.R.6th 427. 

When statute of limitations begins to 
run on action against attorney for mal- 
practice based upon negligence-View that 
statute begins to run from time client 
discovers, or should have discovered, neg- 
ligent act or omission-Application of rule 
to negligent misrepresentation, failure to 
supervise junior counsel, conflict of inter- 
est, billing disputes, and unspecified acts 
of negligence. 16 A.L.R.6th 653. 

When statute of limitations begins to 
run in case of dental malpractice. 17 
A.L.R.6th 159. 

Fraud, Misrepresentation, or Deception 
as Estopping Reliance on Nonmedical 
Malpractice Statutes of Repose. 98 
A.L.R.6th 417 (2014). 

Accrual of Claims for Continuing Tres- 
pass or Continuing Nuisance for Purposes 
of Statutory Limitations. 14 A.L.R.7th 
Art. 8 (2016). 


CASE NOTES 


ANALYSIS 


Assault and Battery. 
Slander. 


Assault and Battery. 
Trial court properly granted summary 
judgment in favor of the owners of a 


trailer park because the gravamen of the 
tenant’s claim was for assault and battery 
and/or negligence, not breach of contract, 
and the claim was therefore untimely 
where the tenant filed his complaint over 
four years after the incident, and no 
breach of contract was alleged that would 
bring the action under the five-year stat- 


16-56-105 


ute of limitations. The rental form, which 
was not specific to the tenant, contained 
no promise, specific or general, on the part 
of the owners to protect the tenant from 
harm. Moody v. Tarvin, 2016 Ark. App. 
169, 486 S.W.3d 242 (2016). 


Slander. 
Employee’s complaint, filed on January 
24, 2008, alleged that the slanderous 
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statements were made on or about Janu- 
ary 15, 2006; because the complaint was 
filed more than one year after the occur- 
rence of the allegedly slanderous state- 
ments, the employee’s defamation claim 
against the partnership was barred by the 
statute of limitations. Roeben v. BG Excel- - 
sior Ltd. P’ship, 2009 Ark. App. 646, 344 
S.W.3d 93 (2009). 


16-56-105. Actions with limitation of three years. 


RESEARCH REFERENCES 


ALR. When statute of limitations be- 
gins to run on action against attorney for 
malpractice based upon negligence-View 
that statute begins to run from time of 
occurrence of negligent act or omission. 11 
A.L.R.6th 1. 

When statute of limitations begins to 
run on action against attorney for mal- 
practice based upon negligence-View that 
statute begins to run from time of occur- 
rence of sustaining damage or injury and 
other theories. 12 A.L.R.6th 1. 

When statute of limitations begins to 
run on action against attorney for mal- 
practice based upon negligence-View that 
statute begins to run from time client 
discovers, or should have discovered, neg- 
ligent act or omission-Statement of rule 
and application of rule to providing client 
with allegedly negligent advice or failing 
to advise. 13 A.L.R.6th 1. 

When statute of limitations begins to 
run on action against attorney for mal- 
practice based upon negligence-View that 
statute begins to run from time client 
discovers, or should have discovered, neg- 
ligent act or omission-Application of rule 
to conduct of litigation and delay or inac- 
tion in conducting client’s affairs. 14 
A.L.R.6th 1. 

Timeliness of action under medical mal- 
practice statute of repose, aside from ef- 
fect of fraudulent concealment of patient’s 
cause of action. 14 A.L.R.6th 301. 

When statute of limitations begins to 
run on action against attorney for mal- 
practice based upon negligence-View that 
statute begins to run from time client 
discovers, or should have discovered, neg- 
ligent act or omission-Application of rule 
to property, estate, corporate, and docu- 
ment cases. 15 A.L.R.6th 427. 


When statute of limitations begins to 
run on action against attorney for mal- 
practice based upon negligence-View that 
statute begins to run from time client 
discovers, or should have discovered, neg- 
ligent act or omission-Application of rule 
to negligent misrepresentation, failure to 
supervise junior counsel, conflict of inter- 
est, billing disputes, and unspecified acts 
of negligence. 16 A.L.R.6th 653. 

When statute of limitations begins to 
run in case of dental malpractice. 17 
A.L.R.6th 159. 

Application of Relation Back Doctrine 
Permitting Change in Party After Statute 
of Limitations Has Run in State Court 
Action — Motor Vehicle Accident or Injury 
Cases: Individual Drivers, Parents, Own- 
ers or Lessors, and Passengers. 97 
A.L.R.6th 375 (2014). 

Application of Relation-Back Doctrine 
Permitting Change in Party After Statute 
of Limitations Has Run in State Court 
Action — Motor Vehicle Accident or Injury 
Cases: Corporations, Municipalities, In- 
surers, and Employers. 98 A.L.R.6th 93 
(2014). 

Fraud, Misrepresentation, or Deception 
as Estopping Reliance on Nonmedical 
Malpractice Statutes of Repose. 98 
A.L.R.6th 417 (2014). 

Application of Relation-Back Doctrine 
Permitting Change in Party After Statute 
of Limitations Has Run in State Court: 
Action — Motor Vehicle Accident or Injury 
Cases: Estates, and Other or Unspecified 
Parties. 99 A.L.R.6th 1 (2014). 

Application of Relation-Back Doctrine 
Permitting Change in Party After Statute 
of Limitations Has Run in State Court 
Action — Construction Cases. 104 
A.L.R.6th 1 (2016). 
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Application of Doctrine of Adverse 
Domination. 13 A.L.R.7th Art. 3 (2016). 

Accrual of Claims for Continuing Tres- 
pass or Continuing Nuisance for Purposes 
of Statutory Limitations. 14 A.L.R.7th 
Art. 8 (2016). 

Ark. L. Notes. Brill, Arkansas Law of 
Damages, Fifth Edition, Chapter 30: Real 
Property, 2004 Arkansas L. Notes 9. 
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Ark. L. Rev. Mark James Chaney, Re- 
cent Developments: Arkansas Supreme 
Court Holds Retaliation Claims Under 
Arkansas Civil Rights Act Subject to 
Three-Year Statute of Limitations Period 
in Ark. Code Ann. § 16-56-105, 67 Ark. L. 
Rev. 193 (2014). 


CASE NOTES 


ANALYSIS 


Construction. 
Applicability. 

Accrual. 

Attorneys. 

Breach of Fiduciary Duty. 
Civil Rights. 

Claims Barred. 
Commencement. 
Contracts Generally. 
—Real Property Improvements. 
Decedents’ Estates. 
Employment. 
—Retaliation. 
Employment Contracts. 
Fraud and Deceit. 
Goods and. Chattel. 
Insurance. 

Malpractice. 
Occurrence Rule. 
Pleadings. 

Service of Process. 
Tolling. 

Tolling of Statute. 
Torts. 
Trespass. 

Trusts. 


Construction. 

Summary judgment was_ properly 
granted in favor of a construction com- 
pany in a negligent construction case be- 
cause a lawsuit was not filed until after 
the three-year period in subsection (3) of 
this section had run; there was no evi- 
dence that the company had performed 
any repairs or that repairs were done on 
its behalf, and, even if repair work had 
been done on the company’s behalf, the 
statute of limitations would have only 
been tolled during the period of repairs, 
which was not of sufficient length to ren- 
der the claim timely. Without proof of the 
attempted repairs, the statute of repose in 


§ 16-56-112(a) did not come into play, and 
there was no tolling of the three-year 
statute of limitations. Marshall v. Turman 
Constr. Corp., 2012 Ark. App. 686 (2012). 


Applicability. 

Specific statute under the Time-Share 
Act (§ 18-14-403) controlled plaintiff 
time-share owners’ claims against defen- 
dant developers, as opposed to the general 
limitations statute (§ 16-56-105); had the 
court adopted the developers’ argument, it 
would have terminated the owners’ right 
to seek relief before any injury was known 
to them, which was contrary to the Gen- 
eral Assembly’s intention to protect con- 
sumers under the Act. Office of Child 
Support Enforcement v. Pyron, 363 Ark. 
521, 215 S.W.3d 637 (2005). 

Employee’s ERISA claims for benefits 
under 29 U.S.C.S. § 1182(a), (e)(1), and 
(f); penalties under § 1132(c)(1); and 
breach of fiduciary duty under 29 U.S.C.S. 
§ 1105(a) and (b), were dismissed because 
(1) the three-year statute of limitations 
set forth in subdivision (3) of this section 
applied to the employee’s claim for penal- 
ties, the employee requested the plan 
summary in December 2001 and again in 
January 2002 but waited until April 2005 
to make further inquiries and another 
year to file a complaint, and the employee 
did not act with “due diligence,” to enforce 
her rights so she was not entitled to equi- 
table tolling; (2) with regard to the em- 
ployee’s long-term disability (LTD) claim, 
the employee knew by December 2001 
that her short-term (STD) claim had been 
denied, such denial served as notification 
to the employee that no more disability 
benefits would be approved, the employee 
should have known that LTD benefits 
were included and should have taken rea- 
sonable steps to enforce her claims, and 
the employer’s failure to send the em- 
ployee a plan summary did not excuse a 


16-56-105 


four-year delay, so the three-year statute 
of limitation was not equitably tolled, and 
the employee’s LTD claim was barred; (3) 
the employee’s claim based on the employ- 
ers breach of fiduciary duty was also 
made too late because under the ERISA’s 
statute of limitations, such claims had to 
be brought within three years under 29 
U.S.C.S. § 1113(2); and (4) defendant’s 
motion for judgment on the pleadings 
with regard to the employee’s claim for 
STD benefits was construed as one for 
summary judgment and was granted be- 
cause although the five-year limitations 
period set forth in § 16-56-111 applied to 
the claim, the statute of limitations was 
tolled because the amended claim for STD 
benefits related back to the original com- 
plaint under Fed. R. Civ. P. 15(c)(2), the 
employer offered an affidavit and docu- 
mentation of its STD payments to the 
employee, and the employee did not re- 
spond to the employer’s offer of proof. 
Gonser v. Cont’! Cas. Co., 515 F. Supp. 2d 
929 (E.D. Ark. 2007). 

Defendants’ motion to dismiss plain- 
tiffs’ claims for trade secret misappropria- 
tion under § 4-75-601, intentional inter- 
ference with contractual relationships or 
business expectancies, fraud, unjust en- 
richment, and civil conspiracy was denied 
because there were fact issues as to 
whether plaintiffs’ claims accrued within 
the applicable three-year statute of limi- 
tations set forth in § 4-75-603 and this 
section and whether the application of the 
doctrine of fraudulent concealment was 
appropriate, and further, plaintiffs’ alle- 
gations were sufficient to withstand a mo- 
tion to dismiss. Roach Mfg. Corp. v. North- 
star Indus., 630 F. Supp. 2d 1004 (E.D. 
Ark. 2009). 


Accrual. 

Chicken growers’ claims of fraud, prom- 
issory estoppel, unjust enrichment, and 
negligence against a chicken processor 
were properly dismissed as time-barred; 
the last date the growers’ cause of action 
accrued was the date on which they were 
informed that they would not be receiving 
a new contract, rather than the date of 
expiration of the last contract, and the 
growers claims were filed more than three 
years after accrual. Crutchfield v. Tyson 
Foods, Inc., 2017 Ark. App. 121, 514 
S.W.3d 499 (2017). 
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Attorneys. 
Circuit court did not err by dismissing 
appellants’ legal malpractice claims 


against their attorney, because they were 
barred by the three-year statute of limita- 
tions under this section; although appel- 
lants attempted to categorize the claims 
differently, the “gist” of their complaint 
was legal malpractice. The circuit court 


did not err in failing to apply the discovery 


rule, because the traditional occurrence 
rule applied in Arkansas; and appellants 
did not bring their action within three 
years of the last alleged negligent act. 
Richardson v. Madden, 2012 Ark. App. 120 
(2012). 


Breach of Fiduciary Duty. 

In an estate dispute where a sister sued 
her brother, who had held a power of 
attorney for the father, the circuit court 
did not err in finding that the sister’s 
claim for breach of fiduciary duty was 
barred by the three-year statute of limita- 
tions, because, inter alia, a previous ap- 
pellate decision had rejected the argu- 
ment that the entire length of the 
fiduciary relationship should be consid- 
ered and the sister did not offer any au- 
thority to support her suggestion that 
being a signatory on a bank account gives 
rise to a fiduciary relationship or that any 
such fiduciary relationship would have 
extended to her. Ellis v. Thompson, 2019 
Ark. App. 579, 590 S.W.3d 774 (2019). 


Civil Rights. 

Claims parents filed under 42 U.S.C:S. 
§ 1983, alleging, inter alia, that a school 
district and a vice principal committed sex 
discrimination and violated their son’s 
rights under the U.S. Constitution when 
they failed to protect their son from at- 
tacks by other students, were not neces- 
sarily barred by the three-year statute of 
limitations contained in this section be- 
cause some of the incidents they described 
in their complaint occurred more than 
three years before they filed their lawsuit. 
The parents alleged persistent harass- 
ment and discrimination which, over the 
course of time, rose to the level of a 
constitutional violation. Wolfe v. Fayette- 
ville Ark. Sch. Dist., 600 F. Supp. 2d 1011 
(W.D. Ark. 2009). 

Inmate was denied in joni pauperis 
status because his 42 U.S.C.S. § 1983 
complaint was time-barred under the ap- 
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plicable state law statute of limitations. 
Hendrix v. Vaughn, No. 09-CV-4062, 2010 
U.S. Dist. LEXIS 1345 (W.D. Ark. Jan. 8, 
2010). 


Claims Barred. 

Inmate’s civil claims were properly dis- 
missed because, treating the facts alleged 
as true, (1) all acts giving rise to the 
claims of discrimination, civil conspiracy, 
and outrage arose more than three years 
before the inmate sued, (2) a three-year 
statute of limitations applied to all claims, 
(3) the inmate was aware of those acts 
when they occurred, and (4) the inmate 
provided no non-conclusory allegations of 
fraudulent concealment. Hutcherson v. 
Rutledge, 2017 Ark. 359, 5383 S.W.3d 77 
(2017). 7 


Commencement. 

Trial court did not err in dismissing 
plaintiffs complaint for interference with 
a contractual relationship or business ex- 
pectancy and breach of an implied con- 
tract as the statute of limitations was 
three years under this section; the cause 
of action arose in January 1999, when 
defendant left plaintiffs employment, 
started a directly competing business and 
induced plaintiffs employees and custom- 
ers to leave plaintiffs business, but the 
complaint was not filed until August 2002. 
Quality Optical of Jonesboro, Inc. v. 
Trusty Optical, L.L.C., 365 Ark. 106, 225 
S.W.3d 369 (2006). 

Putative father’s action for breach of 
contract and negligence, brought after a 
2003 DNA test indicated that a 1991 test 
had erroneous shown that he was a child’s 
biological father, was untimely because 
the occurrence rule, rather than the dis- 
covery rule, applied to this section’s 3-year 
statute of limitations. Tate v. Lab. Corp. of 
Am. Holdings, 102 Ark. App. 354, 285 
S.W.3d 261 (2008). 


Contracts Generally. 

Written security agreement was a suffi- 
cient acknowledgment of a valid existing 
debt for attorney’s fees so as to start the 
statute of limitations running anew. How- 
ever, the written acknowledgement did 
not transform the oral agreement for fees 
into a written one, and the three-year 
statute applicable to oral agreements un- 
der this section still applied, rather than 
the five-year statute for written agree- 
ments under § 16-56-111, thereby barring 
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an attorney’s claim for fees. Still v. Perroni 
Law Firm, 2011 Ark. 447, 385 S.W.3d 182 
(2011). ~ 

Trial court properly granted a title com- 
pany summary judgment on the property 
owners’ claim where the completion and 
delivery of a title search created an im- 
plied or express contract, a three-year 
limitations period applied. to the title 
search under this section, and the claim 
had been filed a month after the limita- 
tions period had run: Brooks v. Terry Ab- 
stract Co., 2014 Ark. App. 212 (2014). 

Owners’ argument that the limitations 
period did not arise until they closed on 
the house was rejected because the claims 
arose at the time. the title company com- 
pleted the title search and delivered its 
findings to the owners. Brooks v. Terry 
Abstract Co., 2014 Ark. App. 212 (2014). 

Five-year statute of limitations for con- 
tract claims applied to an investor’s 
amended complaint against the investor’s 
investment account manager, rather than 
the three-year statute of limitations for 
negligence claims, because the investor 
pleaded a breach of contract and a specific 
promise; the investor alleged there was a 
contract between the investor and the 
manager, that the manager specifically 
promised to process an account transac- 
tion in a timely manner, that the manager 
breached this specific promise, and that 
the investor suffered damages. Farris v. 
Conger, 2017 Ark. 83, 512 S.W.3d 631 
(2017). 


—Real Property Improvements. 
General contractor’s claims against a 
masonry subcontractor were time-barred 
because the contractor filed suit after the 
three-year period had expired; the failure 
to use a bonding agent in the mortar in 
accordance with the manufacturer’s speci- 
fications constituted a material breach of 
the contract and started the running of 
the statute of limitations. C&R Constr. 
Co. v. Woods Masonry & Repair, LLC, 
2020 Ark. App. 105, 596 S.W.3d 35 (2020). 


Decedents’ Estates. 

In a will contest, the trial court erred in 
imposing the constructive trust because 
the three-year statute of limitations for 
breach of a fiduciary duty expired before 
appellee filed his petition for a construc- 
tive trust; the limitations clock started 
running when the alleged undue influence 
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occurred and not at the repudiation or 
disavowal of any false promise or trust 
(however, the setting aside of the will was 
affirmed). Smith v. Smith (In re Estate of 
Smith), 2020 Ark. App. 113, 597 S.W.3d 65 
(2020). 


Employment. 


—Retaliation. 

Employment retaliation claim under 
the Arkansas Civil Rights Act, § 16-123- 
108, was subject to the three-year limita- 
tion period applicable when a statutory 
claim had no limitation period under this 
section, rather than the one-year limita- 
tion provided in another part of the Act, 
§ 16-123-107(c). Smith v. ConAgra Foods, 
Inc., 2013 Ark. 502, 4381 S.W.3d 200 
(2013). 


Employment Contracts. 

Three-year statue of limitations set 
forth in this section applies to private 
causes of action brought pursuant to the 
Arkansas Minimum Wage Act, § 11-4- 
218(e), because § 11-4-218(e) constitutes 
a liability created expressly by statute, 
and it does not include a specific limita- 
tions provision; where a cause of action is 
brought pursuant to a statute that does 
not expressly provide a limitations period, 
this section is the appropriate limitations 
provision. Douglas v. First Student, Inc., 
2011 Ark. 463, 385 S.W.3d 225 (2011). 


Fraud and Deceit. 

Summary judgment was_ properly 
awarded to bank in customer’s action for 
conversion, negligence, breach of fiduciary 
duty, civil conspiracy, constructive fraud, 
and fraudulent concealment where the 
action was barred by the three-year stat- 
ute of limitations; the bank did not com- 
mit any act of fraud that would toll the 
running of the statute of limitations. Tech- 
nology Partners, Inc. v. Regions Bank, 97 
Ark. App. 229, 245 S.W.3d 687 (2006). 

An unattested notation on the margin of 
a document was insufficient to extend the 
maturity date of the bonds at issue, and 
the bonds matured at the latest in 1954 
and were purchased by the holder in 1974, 
20 years after their maturity date, so any 
remaining claims would have to have been 
brought before the bonds became unen- 
forceable. The holder did not contact the 
bank until 1984, 30 years after the matu- 
rity date and well after any applicable 
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statute of limitations periods; therefore, 
the holder was barred by the three year 
statute of limitations under this section 
from bringing any of his breach of fidu- 
ciary duty, fraud, conversion, or negli- 
gence claims. Wilkins v. U.S. Bank, N.A., 
514 F. Supp. 2d 1120 (W.D. Ark. 2007). 

In a case arising out of a real property 
transaction, a fraud action was barred by 
the three-year statute of limitations be- 
cause the cause of action arose when a 
deed was executed in 1996, and there was 
no evidence of fraudulent concealment to 
toll the limitations period. Riddle v. 
Udouj, 99 Ark. App. 10, 256 S.W.3d 556 
(2007), affd, 371 Ark. 452, 267 S.W.3d 586 
(2007). 

Dismissal of appellant’s tort action was 
appropriate because the action was 
barred by the statute of limitations. Ap- 
pellant had plenty of time and the oppor- 
tunity after she should have, by reason- 
able diligence, discovered the asserted 
fraud to bring suit and to counter the 
defense of release with the present allega- 
tion that it had been fraudulently ob- 
tained. Pambianchi v. Howell, 100 Ark. 
App. 154, 265 S.W.3d 788 (2007). 

Agent’s claim against an insurance 
company for making false representations 
was barred by the three-year statute of 
limitations because the limitations period 
began to run when the agent received a 
letter from the company notifying the 
agent that it wished to terminate the 
agent’s contract. Gunn v. Farmers Ins. 
Exch., 2010 Ark. 434, 372 S.W.3d 346 
(2010). 

In an action by a solicitor against a 
contractor and others, the trial court did 
not err in refusing to dismiss the solici- 
tor’s fraud claim as time-barred because 
the relevant dates of the alleged fraud, 
fraudulent concealment, or the solicitor’s 
discovery of the fraud, from which the 
trial court could rule on the statute-of- 
limitations defense as a matter of law, 
were not discernible from the complaint. 
Nobles v. Tumey, 2010 Ark. App. 731, 379 
S.W.3d 639 (2010). 

Trial court did not err in granting a law 
firm’s partial motion for summary judg- 
ment based on the three-year statute of 
limitations under subdivision (1) of this 
section, and dismissing an attorney’s 
counterclaim for constructive fraud be- 
cause the firm presented evidence that it 
was unaware of an erroneous fee percent- 
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age until after the litigation began, and 
the attorney failed to meet proof with 
proof. Grayson & Grayson, P.A. v. Couch, 
2012 Ark. App. 20, 388 S.W.3d 96 (2012). 


Goods and Chattel. 

In a replevin action to recover personal 
property that remained on real property 
that was sold at a foreclosure sale, the 
circuit court did not err by finding that the 
replevin claim was not barred by the 
three-year statute of limitations in subdi- 
vision (6) of this section because the evi- 
dence supported a finding that defen- 
dants’ possession of the front end loader 
was not adverse; one defendant and an- 
other witness testified they had told plain- 
tiffs owner that he could retrieve the 
personal property after the sale of the real 
property, and emails between the parties 
showed that defendant recognized plain- 
tiffs ownership interest in the property. 
Hermitage Newark, LLC v. Ark. Sand Co., 
2020 Ark. App. 214, 599 S.W.3d 654 
(2020). 


Insurance. 

Insurance underwriter’s negligence 
claim against its agent, arising from the 
agent’s issuance of a general liability 
policy to an Alabama motel in violation of 
the parties’ binding authority agreement, 
was time-barred under this section be- 
cause the underwriter filed its suit more 
than three years after the date the agent 
acted negligently by issuing the policy. 
Certain Underwriters at Lloyds v. Regions 
Ins., Inc., 613 F. Supp. 2d 1050 (E.D. Ark. 
2009). 

Insurance underwriter’s equitable in- 
demnification claim against its agent was 
not time-barred under this section: (1) the 
equitable indemnification claim arose 
from the fact that the underwriter paid 
settlements in two lawsuit filed against an 
insured motel after the agent, which had 
issued a general liability policy to the 
motel in violation of the parties’ binding 
authority agreement, refused to provide 
defense and indemnification in the suits; 
(2) the underwriter’s claim did not accrue 
until it actually paid to settle the suits; 
and (3) the equitable indemnification 
claim was timely asserted because the 
underwriter filed its suit less than three 
years after it tendered the settlement pay- 
ments. Certain Underwriters at Lloyds v. 
Regions Ins., Inc., 613 F. Supp. 2d 1050 
(E.D. Ark. 2009). 
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Insured’s unjust enrichment and civil 
conspiracy claims, which alleged a con- 
spiracy to sell insurance policies of little or 
no value through a non-qualifying group, 
were untimely; the insured filed suit in 
October 6, 2014, he alleged the marketing, 
underwriting, and purchase of his policy 
occurred in 2001, and no tolling could 
have been found after 2006 because ob- 
taining the policy for review or simply 
contacting the state’s director of insur- 
ance any time after the 2006 coverage 
denials would have revealed the infirmi- 
ties the insured alleged as the basis for his 
claims. Graham y. Catamaran Health 
Sols. LLC, No. 16-1161, 2017 U.S. App. 
LEXIS 16133 (8th Cir. Aug. 23, 2017). 


Malpractice. 

_ Directing of a verdict in favor of em- 
ployee on the employers’ issue of account- 
ing malpractice was inappropriate as Ar- 
kansas adhered to the “occurrence rule” 
and there was evidence that the employ- 
ers did not accept the employee’s tax ad- 
vice until March 2000; if that was the 
case, then the action would not have been 
barred by the three-year statute of limita- 
tions. Morrow Cash Heating Air, Inc. v. 
Jackson, 96 Ark. App. 105, 239 S.W.3d 8 
(2006). 

Trial court properly dismissed a client’s 
complaint against an attorney for breach 
of contract, deception, slander, and defa- 
mation of character because the three- 
year statute of limitations barred the com- 
plaint. The “gist” of the client’s complaint 
was that the attorney failed to act dili- 
gently and timely file a proper appeal on 
the client’s behalf; such inaction was 
clearly negligent. Kassees v. Guy Ran- 
dolph Satterfield & Satterfield Law Firm, 
PLC, 2009 Ark. 91, 303 S.W.3d 42 (2009). 

When the client sued the attorney in 
connection with the execution of a prenup- 
tial agreement, her complaint was barred 
by the three-year statute of limitations for 
legal-malpractice claims under this sec- 
tion. There was no written contract to 
bring the action under the five-year stat- 
ute of limitations set forth in § 16-56-111. 
Pounders v. Reif, 2009 Ark. 581 (2009). 

Clients’ legal malpractice suit under 
§ 16-22-306 for failure of a law firm to 
properly file a medical malpractice suit 
was barred by the three-year statute of 
limitations under subdivision (3) of this 
section because, under the occurrence 
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rule, the clients’ legal malpractice action 
ran no later than three years after the last 
day that their medical malpractice action 
could have been properly instituted. Rice 
v. Ragsdale, 104 Ark. App. 364, 292 S.W.3d 
856 (2009). 

After the Arkansas Supreme Court held 
in 2015 in Earls that the summons used in 
debt collection cases by a law firm was 
defective, and then plaintiff filed suit in 
2015 against the law firm arising out of its 
previous debt collection service agreement 
with the law firm, the circuit court prop- 
erly granted summary judgment on the 
basis that plaintiffs claims were barred 
by the statute of limitations. In legal mal- 
practice cases, Arkansas follows the occur- 
rence rule that claims accrue when the 
negligence occurs and not when it is dis- 
covered. The malpractice claim arose from 
the use of the defective summons, last 
used in 2011, and not from the Earls case, 
and at no point was plaintiff prevented 
from filing suit. Manuel Bail Bond Co. v. 
Hosto & Buchan, PLLC, 2018 Ark. App. 
631, 567 S.W.3d 542 (2018). 

“Gist” of plaintiffs claim was legal mal- 
practice rather than contract, and thus, 
the three-year statute of limitations that 
applied to legal-malpractice actions con- 
trolled; the debt-collection agreement was 
an ancillary contract for representation, 
and plaintiff failed to plead a viable cause 
of action regarding a breach of a separate 
and distinct written contract. Manuel Bail 
Bond Co. v. Hosto & Buchan, PLLC, 2018 
Ark. App. 631, 567 S.W.3d 542 (2018). 


Occurrence Rule. 

Where two cities solicited bids for the 
construction of the wastewater facility, 
engineers prepared a soil report on Sep- 
tember 30, 2001; a contractor was the 
successful bidder for the construction 
project and contracted with the cities on 
June 7, 2002. When the contractor filed 
suit against the engineers on May 24, 
2005 for professional negligence in the 
preparation of the soil report, the circuit 
court correctly applied the occurrence rule 
to determine that the professional negli- 
gence claim against the engineers was 
barred by the three-year statute of limita- 
tions set forth in this section. Bryan v. 
City of Cotter, 2009 Ark. 457, 344 S.W.3d 
654 (2009). 


Pleadings. 


Circuit court did not abuse its discretion 
when it dismissed a personal representa- 
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tive’s wrongful death complaint as being 
untimely filed because the original pro se 
complaint filed by plaintiff, a nonlawyer, 
as the personal representative of the es- 
tate constituted the unauthorized practice 
of law and was a nullity and could not be 
amended; by the time an attorney filed a 
complaint, more than three years had 
passed since the decedent’s death, and the 
personal representative’s claims were 
barred by the three-year statute of limita- 
tions. Henson v. Cradduck, 2020 Ark. 24, 
593 S.W.3d 10 (2020). 

Where homeowners mistakenly brought 
suit as individuals rather than in the 
name of the corporation that owned the 
real property, the circuit court did not err 
in denying their motion to substitute the 
corporation as the real party in interest 
because if the circuit court had granted 
the motion for substitution, it would have 
constituted a new complaint and would 
have been after the statute of limitations 
had run; relation back did not apply. C&R 
Constr. Co. v. Woods Masonry & Repair, 
LLC, 2020 Ark. App. 105, 596 S.W.3d 35 
(2020). 


Service of Process. 

Negligence action for a slip and fall was 
improperly dismissed as being barred by 
the three-year limitations period because, 
under Ark. R. Civ. P. 15(c), an amendment 
correcting the name of a wrong owner as 
defendant related back to the original 
complaint in that the same allegations 
were made and the new owner was served 
within 120 days, as set forth in Ark. R. 
Civ. P. 4(i). Bell v. Jefferson Hosp. Ass’n, 
96 Ark. App. 283, 241 S.W.3d 276 (2006). 


Tolling. 

Former bank executive’s annuity claims 
against the bank, which were barred by 
the three-year statute of limitations, were 
not saved by the doctrine of equitable 
tolling; while it may not have been benefi- 
cial for plaintiff as an executive officer to 
have filed a complaint to enforce the an- 
nuity agreement, there was no allegation 
that he was prevented from doing so and 
no allegation of fraudulent concealment. 
Loftin v. First State Bank, 2020 Ark. App. 
66, 596 S.W.3d 16 (2020). 


Tolling of Statute. 

Three-year statute of limitations for a 
legal malpractice action was not tolled by 
fraudulent concealment due to an incor- 
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rect statement made by attorneys regard- 
ing a tax liability letter; there was no 
furtively planned or secretly executed 
acts, nor was there an affirmative act of 
concealment; rather, the client failed to 
act with reasonable diligence when he was 
informed of the tax liability by the State 
on two different times. Delanno, Inc. v. 
Peace, 366 Ark. 542, 237 S.W.3d 81 (2006). 

Circuit court improperly granted two 
attorneys summary judgment on a share- 
holder’s legal malpractice action based on 
subdivision (3) of this section (Repl. 2006) 
where the shareholder had produced evi- 
dence that the attorneys had set up and 
concealed shell corporations; it was un- 
likely that he could have discovered the 
concealment of the attorneys’ wrongful 
acts, and as a result, there was a genuine 
issue of fact as to whether the attorneys 
committed acts of fraudulent concealment 
that tolled the statute of limitations. 
Bomar v. Moser, 369 Ark. 123, 251 S.W.3d 
234 (2007). 

More than three years had elapsed 
since the commission of the alleged fraud, 
and thus the buyers had the burden to 
show that the statute of limitations in this 
section was tolled; however, the buyers 
failed to produce any evidence that the 
seller engaged in any act designed to con- 
ceal her alleged misrepresentation, and 
instead the buyers were aware of all the 
material facts surrounding the alleged 
fraud before taking possession of the land, 
and thus the trial court did not err in 
finding that the buyers’ constructive fraud 
claim had expired. Riddle v. Udouj, 371 
Ark. 452, 267 S.W.3d 586 (2007). 

In a personal injury suit, when a pedes- 
trian and his wife failed to properly serve 
a summons and complaint on a driver, and 
service was not completed within 120 days 
of the filing of the complaint, the com- 
plaint had to be dismissed without preju- 
dice, but when service was not completed 
within the three-year statute of limita- 
tions period, the dismissal had to be with 
prejudice because the pedestrian and his 
wife failed to show fraud on the part of the 
driver, so the statute of limitations was 
not tolled. Brennan v. Wadlow, 372 Ark. 
50, 270 S.W.3d 831 (2008). 

Business owners’ claims against audi- 
tors for fraud, constructive fraud, and 
professional negligence regarding a 1995 
audit were time-barred by this section 
despite a tolling agreement signed by the 
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auditors because the tolling agreement’s 
purpose was to waive the statute of limi- 
tations as to claims arising out a 1994 
audit and the claims with respect to the 
1995 audit were not related to nor did 
they arise from the 1994 audit. Ernst & 
Young LLP v. Reid, 2010 Ark. 255 (2010). 

Plaintiffs action was properly dis- 
missed because his claims were clearly 
time-barred under this section and §§ 16- 
56-111, 4-88-115, and by failing to allege 
when and how he discovered defendant’s 
alleged fraud, plaintiff failed to meet his 
burden under Fed. R. Civ. P. 9(b), (f) of 
sufficiently pleading that the doctrine of 
fraudulent concealment saved his other- 
wise time-barred claims. Summerhill v. 
Terminix, Inc., 637 F.3d 877 (8th Cir. 
2011). 

Claims by mineral lessors, including 
under the Arkansas Deceptive Trade 
Practices Act, § 4-88-101 et seq., were 
properly dismissed as time-barred under 
this section and § 4-88-115 where they 
were brought more than five years after 
the leases were executed; fraud was not 
sufficiently shown for purposes of tolling. 
Hipp v. Vernon L. Smith & Assocs., 2011 
Ark. App. 611, 386 S.W.3d 526 (2011). 

Action alleging conspiracy to conceal 
evidence and malicious prosecution was 
time-barred, as the suit was brought more 
than three years after the former sus- 
pect’s acquittal of a murder charge; the 
alleged concealment of an investigating 
officer’s notes did not warrant equitable 
tolling, as the notes could not reasonably 
have been read to contradict a report that 
the officer provided to the state prosecu- 
tor. Jones v. Frost, 770 F.3d 1183 (8th Cir. 
2014), cert. denied, — U.S. —, 135 S. Ct. 
2315, 191 L. Ed. 2d 979 (2015). 


Torts. 

A cause of action for contribution ac- 
crues when one joint tortfeasor pays more 
than his or her pro rata share of common 
liability; therefore, the three-year statute 
of limitations under this section had not 
yet expired due to the fact that a settle- 
ment had just been entered where an 
executor and his wife agreed to pay more 
of their fair share in a trust dispute. 
Heinemann v. Hallum, 365 Ark. 600, 232 
S.W.3d 420 (2006). 

In a foreclosure case involving a con- 
struction loan, summary judgment was 
properly granted on the borrower’s non- 
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suited counterclaims for negligence and 
interference with business expectancies, 
which were untimely under this section 
because they were filed more than three 
years after the lender refused further 
funding of the loan and were not saved by 
§ 16-56-126 because they were filed more 
than two years after the voluntary non- 
suit. Grand Valley Ridge, LLC v. Metro. 
Nat'l Bank, 2012 Ark. 121, 388 S.W.3d 24 
(2012). 

In a creditor’s breach of contract suit 
arising from cross-defaulted loan agree- 
ments, counterclaims asserting causes of 
action for fraud, breach of fiduciary duty, 
negligence, breach of contract, and decep- 
tive trade practices were time-barred. 
Bank of Am., N.A. v. JB Hanna, LLC, 766 
F.3d 841 (8th Cir. 2014). 

In a dispute over family burial plots, 
appellants’ cause of action accrued in 2006 
at the time the headstone was placed by 
appellee, signifying appellee’s and her 
husband’s intention to claim the property 
for their burial plot, because, at that mo- 
ment, the injury to appellants’ claim to 
the property had occurred and the three- 
year statute of limitations in subdivision 
(4) of this section began to run; however, 
because the cause of action was not filed 
within three years of that date and Arkan- 
sas did not recognize the tort theory of 
continuing trespass for limitations pur- 
poses, the trial court did not err in holding 
that the statute of limitations barred ap- 
pellants’ claim and in granting summary 
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judgment in favor of appellee. Cason v. 
Lambert, 2015 Ark. App. 213, 462 S.W.3d 
681 (2015). 


Trespass. 

Estate administrator’s amended com- 
plaint for the wrongful conversion of tim- 
ber, brought on behalf of the estate, was 
time-barred under subdivisions (4) and (6) 
of this section, the three-year statute of 
limitations for trespass and conversion, 
and § 16-56-108, the two-year statute of 
limitations applicable to penal statutes 
where the penalty goes to the person su- 
ing, which included claims brought pursu- 
ant to § 18-60-102. It was also barred 
because the administrator failed to meet 
the bond requirement of § 28-42-103. Tra- 
vis Lumber Co. v. Deichman, 2009 Ark. 
299, 319 S.W.3d 239 (2009). 


Trusts. 

Although the beneficiary’s claims nomi- 
nally sounded in tort, they were predomi- 
nantly assertions of a breach of trust; 
therefore, the statute of limitations in the 
Arkansas Trust Code in § 28-73-1005 con- 
trolled, rather than the more general 
three-year tort limitations period in this 
section. The beneficiary’s allegations 
clearly involved claims that the trustee 
breached her duties as trustee in her 
administration of the trusts. Peck v. Peck, 
2019 Ark. App. 190, 575 S.W.3d 137 
(2019). 

Cited: Moody v. Tarvin, 2016 Ark. App. 
169, 486 S.W.3d 242 (2016). 


+ 


16-56-106. Recovery of charges for medical services. [Effective 
if contingency in Acts 2021, No. 1032, § 2, is met.] 


(a) No action shall be brought to recover charges for medical services 


performed or provided prior to April 1, 1985, by a physician or other 
medical service provider after the expiration of a period of eighteen (18) 
months from the date the services were performed or provided. 

(b) An action shall not be brought to recover charges for medical 
services performed or provided after March 31, 1985, by a physician or 
other medical service provider after the expiration of a period of five (5) 
years from the date the services were performed or provided or from the 
date of the most recent partial payment for the services, whichever is 
later. 


History. Acts 1983, No. 638, § 1; 1985, 
No. 894, § 1; A.S.A. 1947, § 37-245; Acts 
2021, No. 1032, § 1. 

Publisher’s Notes. For text of section 


effective until the contingency is met, see 
the bound volume. 

Amendments. The 2021 amendment, 
in (b), substituted “An action shall not” for 
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“No action shall” and “five (5) years” for 
“two (2) years”. 

Effective Dates. Acts 2021, No. 1032, 
§ 2. Contingent effective date clause pro- 
vided: “(a) Section 1 of this act becomes 
effective only if the Consumer Protection 
for Medical Debt Collections Practices Act, 
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H.R. 5330, 116th Cong. becomes law on or 
before January 1, 2026. (b) This act shall 
not be effective if the Consumer Protec- 
tion for Medical Debt Collections Prac- 
tices Act, H.R. 5330, 116th Cong. (2019), 
does not become law on or before January 
1, 2026.” 


CASE NOTES 


Applicability. 

Where Chapter 13 debtors filed a com- 
plaint alleging that a creditor violated the 
federal Fair Debt Collection Practices Act 
(FDCPA), 15 U.S.C. § 1692 et seq., by 
filing a proof of claim in an attempt to 
collect a medical services debt that was 
potentially time-barred under this sec- 
tion, the court dismissed their complaint, 
as they could have simply objected to the 
proof of claim under one of the exceptions 
provided in the Bankruptcy Code or could 
have proceeded under the Bankruptcy 
Rules, arguing that the claim was not 
warranted by existing law. The FDCPA 
was not the controlling statute after debt- 


ors filed a voluntary petition, and debtors 
could not bypass procedural safeguards in 
the Bankruptcy Code in favor of asserting 
a potentially more lucrative claim under 
the FDCPA. Gatewood v. CP Medical LLC 
(In re Gatewood), No. 5:13-bk-73363, 2015 
Bankr. LEXIS 2906 (Bankr. W.D. Ark. 
Feb. 6, 2015), affd, Gatewood v. CP Med., 
LLC (In re Gatewood), 533 B.R. 905 
(B.A.P. 8th Cir. 2015) (“[fliling in a bank- 
ruptcy case an accurate proof of claim 
containing all the required information, 
including the timing of the debt, standing 
alone, is not a prohibited debt collection 
practice”). 


16-56-108. Recovery of statutory penalties. 


CASE NOTES 


Applicability. 

Estate administrator’s amended com- 
plaint for the wrongful conversion of tim- 
ber, brought on behalf of the estate, was 
time-barred under § 16-56-105(4) and (6), 
the three-year statute of limitations for 
trespass and conversion, and this section, 
the two-year statute of limitations appli- 


cable to penal statutes where the penalty 
goes to the person suing, which included 
claims brought pursuant to § 18-60-102. 
It was also barred because the adminis- 
trator failed to meet the bond requirement 
of § 28-42-103. Travis Lumber Co. v. De- 
ichman, 2009 Ark. 299, 319 S.W.3d 239 
(2009). 


16-56-111. Notes and instruments in writing and other writings. 


CASE NOTES 


ANALYSIS 


Applicability. 

Attorneys. 

Choice of Law. 

Date of Accrual. 

Debts. 

—Acceleration Clauses. 
—Credit Card Debt. 

Insurance. 

Lease. 

Property Settlement Agreement. 


Real Estate Interests. 

Written Acknowledgement of Oral Con- 
tract. 

Written Instruments. 


Applicability. 

Employee’s ERISA claims for benefits 
under 29 U.S.C.S. § 1132(a), (e)(1), and 
(f); penalties under § 1132(c)(1); and 
breach of fiduciary duty under 29 U.S.C:S. 
§ 1105(a) and (b), were dismissed because 
(1) the three-year statute of limitations 
set forth in § 16-56-105(3) applied to the 
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employee’s claim for penalties, the em- 
ployee requested the plan summary in 
December 2001 and again in January 
2002 but waited until April 2005 to make 
further inquiries and another year to file a 
complaint, and the employee did not act 
with “due diligence,” to enforce her rights 
so she was not entitled to equitable toll- 
ing; (2) with regard to the employee’s 
long-term disability (LTD) claim, the em- 
ployee knew by December 2001 that her 
short-term (STD) claim had been denied, 
such denial served as notification to the 
employee that no more disability benefits 
would be approved, the employee should 
have known that LTD benefits were in- 
cluded and should have taken reasonable 
steps to enforce her claims, and the em- 
ployer’s failure to send the employee a 
plan summary did not excuse a four-year 
delay, so the three-year statute of limita- 
tion was not equitably tolled, and the 
employee’s LTD claim was barred; (3) the 
employee’s claim based on the employer’s 
breach of fiduciary duty was also made too 
late because under the ERISA’s statute of 
limitations, such claims had to be brought 
within three years under 29 U.S.C.S. 
§ 1113(2); and (4) defendant’s motion for 
judgment on the pleadings with regard to 
the employee’s claim for STD benefits was 
construed as one for summary judgment 
and was granted because although the 
five-year limitations period set forth in 
this section applied to the claim, the stat- 
ute of limitations was tolled because the 
amended claim for STD benefits related 
back to the original complaint under Fed. 
R. Civ. P. 15(c)(2), the employer offered an 
affidavit and documentation of its STD 
payments to the employee, and the em- 
ployee did not respond to the employer’s 
offer of proof. Gonser v. Cont’l Cas. Co., 
515 F. Supp. 2d 929 (E.D. Ark. 2007). 
Finding against the relatives in an ac- 
tion stemming from the relatives’ default 
on a promissory note and security agree- 
ment previously executed was proper be- 
cause the appellate court agreed with the 
circuit court’s interpretation of the provi- 
sion in the agreement to mean that the 
final payment, due on January 30, 2004, 
was to be a balloon payment of any unpaid 
balance on the note. Accordingly, the term 
“principal balance” was to include every- 
thing that remained unpaid on the date 
the last balloon payment came due; there- 
fore, the damage claim included every- 
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thing that remained unpaid throughout 
the course of the note and the circuit 
court’s finding that the claim was not 
barred by the statute of limitations was. 
proper. Housley v. Hensley, 100 Ark. App. 
118, 265 S.W.3d 136 (2007). | 

In a nondischargeability action under 
11 U.S.C.S. § 523(a)(2)(A), where the debt 
to which the debtors’ misrepresentations 
related arose from a breach of a limited 
liability company’s operating agreement, 
the five year statute of limitations for 
breach of contract stated in this section 
applied, not the three year period for 
fraud. Lewis v. Spivey (In re Spivey), 440 
B.R. 539 (Bankr. W.D. Ark. 2010). 

Circuit court did not err by dismissing 
appellants’ legal malpractice claims 
against their attorney, because they were 
barred by the three-year statute of limita- 
tions under this section. Although appel- 
lants attempted to categorize the claims 
differently, the “gist” of their claim was 
legal malpractice; therefore, the five-year 
statute of limitations set forth in this 
section did not apply. Richardson v. Mad- 
den, 2012 Ark. App. 120 (2012). 

Trial court: properly granted summary 
judgment in favor of the owners of a 
trailer park because the gravamen of the 
tenant’s claim was for assault and battery 
and/or negligence, not breach of contract, 
and the claim was therefore untimely 
where the tenant filed his complaint over 
four years after the incident, and no 
breach of contract was alleged that would 
bring the action under the five-year stat- 
ute of limitations. The rental form, which 
was not specific to the tenant, contained 
no promise, specific or general, on the part 
of the owners to protect the tenant from 
harm. Moody v. Tarvin, 2016 Ark. App. 
169, 486 S.W.3d 242 (2016). 


Attorneys. 

When the client. sued the attorney in 
connection with the execution of a prenup- 
tial agreement, her complaint was barred 
by the three-year statute of limitations for 
legal-malpractice claims under § 16-56- 
105. There was no written contract to 
bring the action under the five-year stat- 
ute of limitations set forth in this section. 
Pounders v. Reif, 2009 Ark. 581 (2009). 


Choice of Law. 
Insured’s claim against insurers was 
not time-barred, because under Arkansas 
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Supreme Court precedent, Arkansas law 
applied and therefore a policy provision 
requiring suit to be filed before the statute 
of limitations expired was void under 
§ 23-79-202. Simmons Foods, Inc. v. In- 
dus. Risk Insurers, 863 F.3d 792 (8th Cir. 
2017). 


Date of Accrual. 

Court properly determined that employ- 
ee’s 2002 breach of contract action against 
employer was barred by the five-year stat- 
ute of limitations; the action accrued at 
the point when employee could have first 
maintained his action, when the employer 
failed to apportion settlement funds to the 
Federal Railroad Retirement Board in 
1990. Phillips v. Union Pac. R.R., 89 Ark. 
App. 223, 201 S.W.3d 439 (2005). 

Insurance underwriter’s breach of con- 
tract claim against its agent, arising from 
the agent’s issuance of a general liability 
policy to an Alabama motel in violation of 
the parties’ binding authority agreement, 
was time-barred under subsection (b) of 
this section because the underwriter filed 
its suit more than five years after the 
agent breached its contractual duty by 
issuing the policy. The underwriter’s 
cause of action accrued when the contract 
was breached, not when it suffered injury 
arising from that breach, which occurred 
several years later, when lawsuits covered 
by the policy were filed against the in- 
sured motel and the agent refused to pro- 
vide defense and indemnification in those 
suits. Certain Underwriters at Lloyds v. 
Regions Ins., Inc., 613 F. Supp. 2d 1050 
(E.D. Ark. 2009). 

Subdivision lot owner’s action for 
breach of restrictive covenants and a dec- 
laration that such covenants were unen- 
forceable was barred by the applicable 
' statute of limitations under this section, 
as the cause of action accrued when a golf 
club and a successor-in-interest to. the 
developer of the subdivision sold the first 
lot that they deferred a monthly fee for, 
not with each deferred lot sold. Beckworth 
v. Diamante, 2010 Ark. App. 815, 379 
S.W.3d 752 (2010). 

Plaintiffs action was properly dis- 
missed because his claims were clearly 
time-barred under this section and §§ 16- 
56-105, 4-88-115, and by failing to allege 
when and how he discovered defendant’s 
alleged fraud, plaintiff failed to meet his 
burden under Fed. R. Civ. P. 9(b), (f) of 
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sufficiently pleading that the doctrine of 
fraudulent concealment saved his other- 
wise time-barred claims. Summerhill v. 
Terminix, Inc., 637 F.3d 877 (8th Cir. 
2011). 


Debts. 

Breach of contract claim involving a 
loan that was secured by a property deed 
was not barred by the statute of limita- 
tions because the breach claim did not 
accrue until just a few months before the 
filing of the complaint, when the lenders 
refused further payments and claimed the 
payments were merely rent because they 
owned the property at issue. Smith v. 
Hisen, 97 Ark, App. 130, 245 S.W.3d 160 
(2006). 

Five-year statute of limitations for writ- 
ten contracts applied under this section, 
and the last payments on June 24, July 7, 
and July 10, 2004, were made within the 
5-year period after the creditors filed the 
claims on November 28, 2007, and April 3, 
2008, because the debtor’s use of the cards 
represented an intent to perform a unilat- 
eral contract by repaying the amount 
charged; the issuance of the card to the 
debtor to be accepted by her in accordance 
with the terms and conditions set forth by 
the card member agreements or rejected 
by non-use was an offer; and the contract 
became binding when the debtor retained 
the card, made use of it, and thereby 
agreed to the terms of the written agree- 
ment. In re Pettingill, 403 B.R. 624 
(Bankr. E.D. Ark. 2009). 

Bank’s claim upon promissory note was 
not barred by the statute of limitations 
under this section as the note maker made 
a payment before the bar attached and 
created a new starting point for the limi- 
tations period. Valley v. Helena Nat'l 
Bank, 2010 Ark. App. 560 (2010). 

Because appellee lender received insur- 
ance payments when the collateral for a 
promissory note was damaged in a fire, 
the trial court did not err in finding that 
the five-year statute of limitations for an 
action on the note was tolled under sub- 
section (b) of this section by partial pay- 
ments. Payton v. Coleman, 2012 Ark. App. 
160 (2012). | 

In a creditor's breach of contract suit 
arising from cross-defaulted loan agree- 
ments, counterclaims asserting causes of 
action for fraud, breach of fiduciary duty, 
negligence, breach of contract, and decep- 
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tive trade practices were time-barred. 
Bank of Am., N.A. v. JB Hanna, LLC, 766 
F.3d 841 (8th Cir. 2014). 


—Acceleration Clauses. 

Appellants were not entitled to enforce 
the promissory note and mortgage as they 
accelerated the note on March 17, 2011, 
and filed a foreclosure complaint more 
than five years later on July 26, 2016; and 
they admitted that the applicable statute 
of limitations was five years, and that it 
was a sufficient defense that they had not 
brought the suit within the period of limi- 
tation prescribed by a law. Further, appel- 
lants’ argument that the prior accelera- 
tion, performed on March 17, 2011, was 
abandoned failed as there was no clear 
intent to abandon the acceleration. Ocwen 
Loan Servicing, LLC v. Oden, 2020 Ark. 
App. 384, 609 S.W.3d 410 (2020). 


—Credit Card Debt. 

Claim Nos. 7, 8, and 9 complied with the 
applicable Bankruptcy Rules and were 
presumed to be prima facie evidence of the 
validity and amount of each claim; the 
creditors were not required to attach the 
writings on which the debts were based to 
the proofs of claim. Underlying credit card 
debts were subject to the Arkansas five- 
year statute of limitations period. In re 
Richardson, 557 B.R. 686 (Bankr. E.D. 
Ark. 2016). 


Insurance. 

Insured’s breach of contract suit, which 
was brought outside an accidental death 
and dismemberment policy’s three-year 
time limit, was timely. Section 23-79-202 
precluded the insurer from contractually 
shortening the limitations period to less 
than the five-year period for breach of 
contract actions under subsection (a) of 
this section. Graham v. Hartford Life & 
Accident Ins. Co., 677 F.3d 801 (8th Cir. 
2012). 


Lease. 

Air conditioner installation, under- 
taken without written consent in violation 
of the terms of the lease, was completed by 
March 5, 2003, and the limitations period 
ended on March 5, 2008, which expired 
before this case began, and thus the trial 
court erred in finding that the action was 
not barred. Filat v. Rand, 2015 Ark. App. 
316, 463 S.W.3d 301 (2015). 
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Property Settlement Agreement. 

Former wife’s claims in her motion for 
contempt that a former husband failed to 
comply with certain provisions in their 
property settlement agreement was 
barred by the five-year statute of limita- 
tions in this section that applied to writ- 
ten contracts as the settlement was an 
independent contract that did not merge 
with the divorce decree. The husband’s 
mental health problems were not suffi- 
cient to make him insane for purposes of 
tolling the statute under § 16-56-116, and 
in any event, the wife, not the husband, 
was the one bringing the action. Wall v. 
Wall, 2011 Ark. App. 1438 (2011). 


Real Estate Interests. 

Breach of warranty case against the 
sellers of real property was barred by the 
five-year statute of limitations because 
the cause of action accrued at the time of 
the sale, but not at the time of a court 
order quieting title in a portion of the 
property to several neighbors. The breach 
and constructive eviction occurred on the 
date of the deed. Riddle v. Udouj, 99 Ark. 
App. 10, 256 S.W.3d 556 (2007), affd, 371 
Ark. 452, 267 S.W.3d 586 (2007). 

In a declaratory judgment action, even 
if the five-year statute of limitations did 
not begin to run until there was notice 
that a first lease was being relied on, a 
complaint was time-barred due to a recor- 
dation of an assignment; the recording 
served as constructive notice from the 
time the instrument was filed for record, 
and the case was filed more than 5 years 
after an assignment was recorded. The 
circuit court did not err by treating the 
claim as raising contract enforcement is- 
sues and applying the relevant statutory 
period of limitations. McDougal v. Sabine 
River Land Co., 2015 Ark. App. 281, 461 
S.W.3d 359 (2015). 


Written Acknowledgement of Oral 
Contract. 

Written security agreement was a suffi- 
cient acknowledgment of a valid existing 
debt for attorney’s fees so as to start the 
statute of limitations running anew. How- 
ever, the written acknowledgement did 
not transform the oral agreement for fees 
into a written one, and the three-year 
statute applicable to oral agreements un- 
der § 16-56-105 still applied, rather than 
the five-year statute for written agree- 
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ments under this section, thereby barring 
an attorney’s claim for fees. Still v. Perroni 
Law Firm, 2011 Ark. 447, 385 S.W.3d 182 
(2011). 


Written Instruments. 

Trial court properly ruled that the 
handwritten agreement was a final, bind- 
ing contract rather than a preliminary 
negotiation, and thus properly applied the 
five-year limitations period under this sec- 
tion rather than the three-year limita- 
tions period in § 16-56-105. Patel v. Patel, 
2015 Ark. App. 726, 479 S.W.3d 580 
(2015). 

Five-year statute of limitations for con- 
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tract claims applied to an investor’s 
amended complaint against the investor’s 
investment account manager, rather than 
the three-year statute of limitations for 
negligence claims, because the investor 
pleaded a breach of contract and a specific 
promise; the investor alleged there was a 
contract between the investor and the 
manager, that the manager specifically 
promised to process an account transac- 
tion in a timely manner, that the manager 
breached this specific promise, and that 
the investor suffered damages. Farris v. 
Conger, 2017 Ark. 83, 512 S.W.3d 631 
(2017). 


16-56-112. Design, planning, supervision, or observation of con- 
struction, repair, etc. — Actions for property dam- 
age, personal injury, or wrongful death. 


RESEARCH REFERENCES 


ALR. Estoppel to Assert Statute of 
Limitations or Statute of Repose in Action 
for Malpractice of Health Care Provider. 
45 A.L.R.7th Art. 3 (2019). 

U. Ark. Little Rock L. Rev. Luke K. 


CASE 
ANALYSIS 
Applicability. 
Action Barred. 
Applicability. 
Summary judgment was_ properly 


granted in favor of a construction com- 
pany in a negligent construction case be- 
cause a lawsuit was not filed until after 
the three-year period in § 16-56-105(3) 
had run; there was no evidence that the 
company had performed any repairs or 
that repairs were done on its behalf, and, 
even if repair work had been done on the 
company’s behalf, the statute of limita- 
tions would have only been tolled during 
the period of repairs, which was not of 
sufficient length to render the claim 
timely. Without proof of the attempted 
repairs, the statute of repose in subsection 
(a) of this: section did not come into play, 
and there was no tolling of the three-year 
statute of limitations. Marshall v. Turman 
Constr. Corp., 2012 Ark. App. 686 (2012). 

Circuit court did not err by allowing a 


Burton, Note: Property Improvement 
Claims—A History and Recommendation 
for Arkansas’s Lone True Statute of Re- 
pose, 35 U. Ark. Little Rock L. Rev. 415 
(2013). 


NOTES 


property owner’s negligence case to go to 
the jury because it was not barred by the 
statute of repose. The claim was not one 
for personal injury or wrongful death; 
rather, the claim was solely based on 
property damage. Platinum Peaks, Inc. v. 
Bradford, 2015 Ark. App. 548, 473 S.W.3d 
70 (2015). 


Action Barred. 

Because subsection (f) of this section 
unambiguously prohibited the parties to a 
construction contract from extending, by 
agreement or otherwise, the five-year- 
limitations period set forth in subsection 
(a), the architect and designer were prop- 
erly awarded partial summary judgment 
in an owner’s breach of contract action. 
First Elec. Coop. Corp. v. Black, Corley, 
Owens & Hughes, P.A., 2011 Ark. App. 447 
(2011). 

Even though they relied on a written 
builder’s warranty, the crux of homeown- 
ers’ complaint was that they were dam- 
aged by the defective construction of their 
house. This fit squarely within this sec- 


16-56-114 


tion, the statute of repose, and therefore 
their action brought more than five years 
after the home was completed was barred. 
Varadan v. Pagnozzi, 2012 Ark. App. 700 
(2012). 

Statute of repose barred a school dis- 
trict’s breach of warranty, breach of con- 
tract, and negligence claims against a 
supplier of roofing materials used in con- 
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struction of a school building; the building 
was substantially completed more than 
five years before the suit was filed, and the 
statute was not tolled while the supplier 
tried to repair the roof because there was 
no evidence that the supplier fraudulently 
concealed the roof’s deficiencies. Star City 
Sch. Dist. v. ACI Bldg. Sys., LLC, 844 F.3d 
1011 (8th Cir. 2017). 


16-56-114. Judgments and decrees. 


CASE NOTES 
ANALYSIS Foreign Judgments. 
Petition to revive a foreign judgment 
In General. was not barred by the running of the 
’ Foreign Judgments. statute of limitations under this section 


In General. 

Under § 16-65-501, the dealership own- 
er’s writ of scire facias to revive a ten- 
year-old judgment against the partner 
should have been granted because the 
owner’s 1993 judgment had not been sat- 
isfied; the partner had twice tendered the 
cash and stock certificates but, despite his 
efforts, he had been unable to extinguish 
his judgment debt. Carder Buick-Olds Co. 
v. Wooten, 2009 Ark. App. 310, 308 S.W.3d 
156 (2009). 


because the application was filed well 
within the 10 year period of a judgment 
that was registered in 2003; even if a 
judgment filed in 2001 was the appropri- 
ate judgment to begin the running of the 
limitations period, the application was 
still timely because it was filed exactly 10 
years from the date the judgment. The 
day that the judgment was entered was 
not counted in computing the limitations 
period. Bird v. Shaffer, 2012 Ark. App. 464 
(2012). 


16-56-115. Limitation of actions not otherwise provided for. 


CASE NOTES 


ANALYSIS 


Accrual. 

Action Time-Barred. 
Breach of Warranties. 
Heirship Action. 
Unfair Practices Act. 


Accrual. 

Subdivision lot owner’s action for 
breach of restrictive covenants and a dec- 
laration that such covenants were unen- 
forceable was barred by the applicable 
statute of limitations under this section, 
as the cause of action accrued when a golf 
club and a successor-in-interest to the 
developer of the subdivision sold the first 
lot that they deferred a monthly fee for, 
not with each deferred lot sold. Beckworth 
v. Diamante, 2010 Ark. App. 815, 379 
S.W.3d 752 (2010). 


Action Time-Barred. 

It was generally known by 2003 that the 
club was actively deferring dues, and as- 
suming that 2003 was the date for the 
tolling of the statute, the latest that suit 
could have been brought was in 2008; as 
the suit was brought in 2012, any action 
based on the club’s deferment of dues was 
time-barred. Dye v. Diamante, 2017 Ark. 
42, 510 S.W.3d 759 (2017). 


Breach of Warranties. 

It is clear that physical encroachments 
may result in a constructive eviction, and 
likewise, if a person builds a fence or wall 
completely surrounding his or her home 
and in so doing encloses a portion of their 
neighbor’s yard, the record owner has 
been dispossessed; such an encroachment 
need not completely foreclose the possibil- 
ity of physical entry in order to result in 
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constructive eviction. Riddle v. Udouj, 371 
Ark. 452, 267 S.W.3d 586 (2007). 

Trial court properly found that buyers’ 
claim of breach of the warranties of title 
and quiet enjoyment were barred by the 
statute of limitations under this section; 
there were visible fences establishing the 
boundary and the neighbors were using 
the disputed property as their own on the 
date of the conveyance, and thus the buy- 
ers were constructively evicted and the 
warranties of title and quiet enjoyment 
were breached as of the date of the con- 
veyance in 1996, and the limitations pe- 
riod had expired when the buyers filed 
their complaint in 2005. Riddle v. Udouj, 
371 Ark. 452, 267 S.W.3d 586 (2007). 

For statute of limitation purposes under 
this section regarding buyers’ claim of 
breach of the warranties of title and quiet 
enjoyment, the question was whether the 
buyers were constructively evicted from 
the disputed property at some point before 
an order was entered in a prior, separate 
quiet title action; the court noted that a 
neighbors’ letter could only have put the 
buyers on notice of a competing claim to 
the land and it could not have effected an 
eviction if the buyers were currently in 
possession of the property, and while the 
trial court’s reasoning was flawed in this 
regard, the court could affirm if the trial 
court reached the correct decision, which 
it did, that the breach of warranty claim 
was time-barred. Riddle v. Udouj, 371 Ark. 
452, 267 S.W.3d 586 (2007). 
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Five-year statute of limitations for 
breach of warranty of title under this 
section began to run at the time defen- 
dants cut off electricity to a life estate 
grantee’s home located on the property, 
not at an earlier date when she was un- 
able to use the entire 463 acres of the 
property. Jackson v. Smith, 2010 Ark. App. 
681, 380 S.W.3d 443 (2010). 


Heirship Action. 

In a case where heirship was being 
determined, the action was not barred by 
the limitations periods in § 18-61-101 and 
this section because the time period did 
not begin to run until a pecuniary conse- 
quence arose; there had been no demand 
for the trust property that would have 
triggered the limitations period. More- 
over, the case was filed within the limita- 
tions period if it began to run when min- 
eral leases were executed. Scroggin v. 
Scroggin, 103 Ark. App. 144, 286 S.W.3d 
758 (2008). 


Unfair Practices Act. 

Circuit court correctly applied the five- 
year statute of limitations to claims under 
the Arkansas Franchise Practices Act, 
§ 4-72-201 et seq., as neither § 16-56-105 
nor this section applied; five-year statute 
applied because the Arkansas Franchise 
Practices Act contained no statute of limi- 
tations. Miller Brewing Co. v. Ed Roleson, 
Jr., Inc., 365 Ark. 38, 223 S.W.3d 806 
(2006). 

Cited: Douglas v. First Student, Inc., 
2011 Ark. 463, 385 S.W.3d 225 (2011). 


16-56-116. Persons under disabilities at time of accrual of ac- 


tion. 


RESEARCH REFERENCES 


Ark. L. Rev. Recent Developments: 
Charitable-Immunity Doctrine — Direct- 
Action Statute, 59 Ark. L. Rev. 199. 


CASE NOTES 
ANALYSIS In General. 
Where the Boy Scouts of America (BSA) 
In General. failed to inform parents and their injured 
Insanity. child about the BSA’s insurance coverage 
Minority. and parents failed to include insurer in 


Statute of Limitations. 
Tolling. 


the suit before the statute of limitations 
ran, notice was imputed to the insurer; 
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thus, under the circumstances, the second 
amended complaint related back to the 
filing of the original complaint and was 
not barred by the statute of limitations. 
Low v. Ins. Co. of N. Am., 364 Ark. 427, 
220 S.W.3d 670 (2005). 


Insanity. 

From an alleged victim’s suit against 
his former scoutmaster and several others 
alleging damages resulting from sexual 
abuse he suffered 30 years before when he 
was 11 and 12 years old, judgment in favor 
of the scoutmaster was proper as re- 
pressed memory syndrome did not toll the 
statute of limitations under this section, 
and the alleged victim failed to show that 
the other parties fraudulently concealed 
facts, or even that they knew, about the 
scoutmaster’s sexual abuse of the alleged 
victim. Barre v. Hoffman, 2009 Ark. 378, 
326 S.W.3d 415 (2009). ’ 


Minority. 

Where child did not fall within either of 
the two exceptions for a minor’s cause of 
action under § 16-114-203(c), the com- 
plaint brought on his behalf was barred by 
the two-year statute of limitations in 
§ 16-114-203. Shelton v. Fiser, 340 Ark. 
89, 8 S.W.3d 557 (2000). 


Statute of Limitations. 


Because a general statute must yield 


when there is a specific statute involving 
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the particular subject matter, in a minor 
child’s medical malpractice action, the 
two-year statute of limitations in § 16- ~ 
114-203 applied rather than the three- 
year statute of limitation in this section. 
Shelton v. Fiser, 340 Ark. 89, 8 S.W.3d 557 ~ 
(2000). 


Tolling. 

Dismissal of the patient’s medical mal- 
practice claim was appropriate, in part 
because her argument that § 16-56-116 
allowed the tolling of the statute of limi- 
tations for those with disabilities was not 
presented to the circuit court. Thus, it 
could not be considered for the first time 
on appeal. Collins v. St. Vincent, 98 Ark. 
App. 190, 253 S.W.3d 26, cert. denied, 552 
U.S. 902, 1288S. Ct. 233, 169 L. Ed. 2d 174 
(2007). 

Former wife’s claims in her motion for 
contempt that a former husband failed to 
comply with certain provisions in their 
property settlement. agreement was 
barred by the five-year statute of limita- 
tions in § 16-56-111 that applied to writ- 
ten contracts as the settlement was an 
independent contract that did not merge 
with the divorce decree. The husband’s 
mental health problems were not suffi- 
cient to make him insane for purposes of 
tolling the statute under this section, and 
in any event, the wife, not the husband, 
was the one bringing the action. Wall v. 
Wall, 2011 Ark. App. 143 (2011). 


16-56-117. Death of person entitled to sue or of.a party. 


CASE NOTES 


Plaintiff's Death. 

Circuit court properly dismissed an ex- 
ecutor’s lawsuit against the owners of a 
nursing home because the savings stat- 
ute, § 16-56-126, did not apply to the facts 
of the case; the decedent passed away 
while her case was still pending, which 
abated the case, and it was nonsuited only 


after the case abated, and the executor 
had not timely moved for an order of 
substitution or commenced a new action 
within one year after decedent’s death. 
Garrett v. Progressive Eldercare Servs. — 
Saline, Inc., 2019 Ark. App. 201, 575 
S.W.3d 426 (2019). 


29 


LIMITATION OF ACTIONS 


16-56-126 


16-56-125. Actions against tortfeasors whose identity is un- 


known. 


CASE NOTES 


ANALYSIS 


Applicability. 
Relation to Rules of Procedure. 


Applicability. 

Circuit court erred in granting an es- 
tate’s motion for summary judgment be- 
cause, although the plaintiff was not 
aware of the defendant’s death, she 
named the defendant’s estate as a John 
Doe defendant, the statute of limitations 
was tolled where record demonstrated 
that the identity of the tortfeasor, the 
defendant’s estate, was unknown to the 
plaintiff, and the requirements for rela- 
tion back of an amendment were met. 
Berryhill v. Synatzske, 2014 Ark. 169, 432 
S.W.3d 637 (2014). 


Relation to Rules of Procedure. 
In a medical malpractice action, a deter- 
mination of whether this section applied 


was unnecessary because even if it did, 
the patient failed to meet the require- 
ments of Ark. R. Civ. P. 15(c) where she 
failed to show that the members of the 
patient-treatment team had timely notice 
such that they would not have been preju- 
diced in defending against the suit. Spe- 
cifically, the amended complaint, although 
filed within the 120 days required by the 
rule, was answered outside the 120 days, 
there were no other facts indicating they 


had timely notice, and under the reason- 


ing of case law, the court could not pre- 
sume that they had notice because their 
employer had notice. Freeman v. Conway 
Reg’ Med. Ctr., 2020 Ark. App. 488, 612 
S.W.3d 193 (2020). 


16-56-126. Commencement of new action or filing mandate after 
nonsuit or arrest or reversal of judgment. 


RESEARCH REFERENCES 


Ark. L. Rev. Dorothy Vaughan Good- 
win, Recent Developments: The Arkansas 
Savings Statute Applies If There Has 


Been a “Timely, Completed Attempt” to 
Serve the Defendant, Jones v. Douglas, 69 
Ark. L. Rev. 639 (2016). 


CASE NOTES 


ANALYSIS 


In General. 

Applicability. 

Commencement of New Action. 
Complaint Amended. 
Dismissal with Prejudice. 
Dismissal Without Prejudice. 
Entitlement to Privilege. 
Nonsuit. 

Substitution. 

Tolling Statute of Limitations. 


In General. 

A plaintiff may only invoke this section, 
Arkansas’s savings statute, if the plaintiff 
files the complaint before the period of 


limitations has expired and then com- 
pletes timely service on the defendant 
against whom the subsequent action is 
brought. Haynes v. Wire, No. 
4:12CV00123 JLH, 2012 U.S. Dist. LEXIS 
88743 (E.D. Ark. June 27, 2012). 


Applicability. 

Subdivision (a)(1) of this section did not 
apply in customer’s action against bank 
for conversion, breach of fiduciary duty, 
conspiracy, constructive fraud, and 
fraudulent concealment where the 2002 
dismissal of customer’s action against its 
sales manager remained in effect for over 
one year; the bank was not made a party 
to any valid lawsuit until 2004. Technol- 
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ogy Partners, Inc. v. Regions Bank, 97 
Ark. App. 229, 245 S.W.3d 687 (2006). 

Excessive force and deliberate indiffer- 
ence to excessive force claims asserted 
against two county deputy sheriffs in their 
individual capacities were time-barred be- 
cause they were asserted more than three 
years after the incident giving rise to the 
claims occurred. This section did not apply 
to toll the statute of limitations with re- 
gard to the claims because in his prior 42 
U.S.C.S. § 1983 suit, which was non- 
suited, plaintiff did not specifically indi- 
cate that he was attempting to hold the 
sheriffs liable in their individual capaci- 
ties and, therefore, they were deemed to 
have been sued in their official capacities 
only in that suit. Baker v. Chisom, 501 
F.3d 920 (8th Cir. 2007), cert. denied, 554 
U.S. 902, 128 S. Ct. 2932, 171 L. Ed. 2d 
864 (2008). 

Savings statute was applicable entitling 
the patient to refile his medical malprac- 
tice suit because his initial attempted 
service on the surgeon was proper; the 
return receipt was signed by the surgeon’s 
secretary and the patient not only served 
the surgeon by certified mail, return re- 
ceipt requested, restricted delivery, he fur- 
ther sent interrogatories certified mail, 
return receipt requested, restricted deliv- 
ery and the secretary signed for those 
documents as the surgeon’s agent. McCoy 
v. Montgomery, 370 Ark. 333, 259 S.W.3d 
430 (2007). 

Arkansas savings statute does not ap- 
ply in workers’ compensation cases. Single 
Source Transp. v. Kent, 99 Ark. App. 153, 
258 S.W.3d 416 (2007). 

While it could be considered that the 
employee suffered a nonsuit as required in 
subdivision (a)(1) of this section, the stat- 
ute did not apply because it also required 
that the employee’s slander action against 
the partnership be commenced within the 
time respectively prescribed for slander 
claims, which was one year, as provided in 
§ 16-56-104(3). The employee did not al- 
lege defamation against the partnership 
in either his discrimination complaint, his 
third-party complaint, or his amended 
complaint. Roeben v. BG Excelsior Ltd. 
P’ship, 2009 Ark. App. 646, 344 S.W.3d 93 
(2009). 

In a case arising out of a car accident, 
the savings statute did not apply after the 
statute of limitations had run because the 
injured parties were not lulled into think- 
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ing that service was not required when a 
driver filed a response before he was 
served; there was a denial of an assertion 
that an adjuster in the case requested 
waiting on service while a settlement was 
negotiated. Filing a response to a com- 
plaint before service was perfected did not 
lead to service becoming unnecessary. 
Cagle v. Terwilliger, 2015 Ark. App. 191, 
458 S.W.3d 770 (2015). 

When the plaintiff passes away while 
prosecuting the plaintiffs claims, the real 
party in interest must be substituted be- 
fore a nonsuit in order to take advantage 
of the savings statute. Garrett v. Progres- 
sive Eldercare Servs. — Saline, Inc., 2019 
Ark. App. 201, 575 S.W.3d 426 (2019). 

Circuit court properly dismissed an ex- 
ecutor’s lawsuit against the owners of a 
nursing home because the savings statute 
did not apply to the facts of the case; since 
the action abated by death before a non- 
suit was taken, subsection (a) of this sec- 
tion was not applicable and thus subsec- 
tion (b) did not apply. Subsection (b) of this 
section applies when the plaintiff first 
nonsuits the case and _ subsequently 
passes away. Garrett v. Progressive Elder- 
care Servs. — Saline, Inc., 2019 Ark. App. 
201, 575 S.W.3d 426 (2019). 

Because the automobile accident vic- 
tims’ complaint against a motorist was 
commenced within the applicable statute 
of limitations period and the victims at- 
tempted service on the motorist within 
the time provided, the circuit court erred 
in finding that the savings statute did not 
apply. White v. Owen, 2021 Ark. 31, 617 
S.W.3d 241 (2021). 


Commencement of New Action. 
Easement owner’s pro se petition to 
enjoin the landowner from interfering 
with her purported easement was prop- 
erly dismissed where a new case number 
was not assigned to the petition after the 
initial case was nonsuited, as required by 
Ark. R. Civ. P. 3. Burnham v. Price, 2018 
Ark. App. 410, 558 S.W.3d 402 (2018). 
Ark. R. Civ. P. 3(c), as amended in 2011, 
effectively overrules Tucker v. Sullivant, 
2010 Ark. 170. Burnham v. Price, 2018 
Ark. App. 410, 558 S.W.3d 402 (2018). 


Complaint Amended. 

Following a voluntary nonsuit, the fil- 
ing of an amended complaint satisfied the 
requirement of the savings statute, codi- 
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fied at subdivision (a)(1) of this section, 
that a new action be commenced within 
one year where the amended complaint 
was filed within the one-year period and 
timely service was completed as required 
by Ark. R. Civ. P. 4. Tucker v. Sullivant, 
2010 Ark. 170, 370 S.W.3d 812 (2010). 


Dismissal with Prejudice. 

Court rejected parents’ claim that dis- 
missal of their amended medical malprac- 
tice claim against hospital and doctor for 
failure to comply with the service require- 
ments of Ark. R. Civ. P. 4 should have been 
without prejudice; the parents’ failure to 
comply with the service of process require- 
ments resulted in a failure to commence 
their medical malpractice action and ef- 
fectuate the one-year savings provision in 
this section. Posey v. St. Bernard’s Health- 
care, Inc., 365 Ark. 154, 226 S.W.3d 757 
(2006). 

Dismissing with prejudice a municipali- 
tys petition challenging annexation 
against a landowner bank, which had re- 
quested detachment under § 14-40-2002, 
was not error where the municipality had 
not completed any service at all on the 
bank, and as a result, the one-year sav- 
ings provision in this section did not apply. 
City of Tontitown v. First Sec. Bank, 2017 
Ark. App. 326, 525 S.W.3d 18 (2017). 

This section did not apply given that 
appellant’s attempt at service was not 
valid, and the circuit court’s conclusion 
that the attempt was not made in good 
faith was not clearly erroneous. Thus, the 
circuit court’s dismissal with prejudice 
was affirmed. Eliasnik v. Y&S Pine Bluff, 
LLC, 2018 Ark. App. 138, 546 S.W.3d 497 
(2018). 

Patient’s attempt at service by certified 

‘mail was insufficient to allow him the 

benefit of this section, because proof of 
service was lacking and the patient had no 
reason to believe that service was com- 
plete. No green cards were returned for 
three of the defendant doctors and there 
was no proof that the person who signed a 
green card for the fourth defendant doctor 
was the doctor’s agent. McCoy v. Robert- 
son, 2018 Ark. App. 279, 550 S.W.3d 33 
(2018). 


Dismissal Without Prejudice. 

Because an accident victim filed his 
complaint during the limitations period 
and served it timely, albeit imperfectly, 
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under Ark. R. Civ. P. 4, he was entitled to 

the one-year grace period provided by the: 
saving statute, subdivision (a)(1) of this 

section, and therefore the case was prop- 

erly dismissed without prejudice, allowing 

him to refile. McCoy v. Bodiford, 2010 Ark. 

App. 152 (2010). 

Unbeknownst to plaintiffs, the ad- 
dressee was not the registered agent for 
the company; the appellate court believed 
that the Arkansas Supreme Court would 
hold that plaintiffs completed service on 
the company and that their action had 
thus commenced for purposes of this sec- 
tion. The appellate court concluded that 
the action had commenced for purposes of 
this section and that, had the action re- 
mained in state court, the claims against 
the company would have been dismissed 
without prejudice; thus, at a minimum, 
the district court should have dismissed 
plaintiffs’ claims against the company 
without prejudice. Barner v. Thompson/ 
Center Arms Co., 796 F.3d 897 (8th Cir. 
2015). 

Circuit court erred in dismissing buy- 
ers’ action with prejudice because they 
were entitled to the benefit of this section 
since they made a timely, completed at- 
tempt to serve sellers; the summonses and 
complaints were mailed to the sellers at 
their last known address, and when the 
envelopes containing the complaints and 
summonses were returned to the buyers’ 
attorney, they were marked with a postal 
service stamp that contained several op- 
tions for delivery and were marked “re- 
fused.” Jones v. Douglas, 2016 Ark. 166, 
489 S.W.3d 648 (2016). 

Circuit court’s decision to dismiss a 
complaint without prejudice, rather than 
with prejudice, was affirmed where an 
injured driver and her husband timely 
filed their complaint and served the driver 
who rear-ended the car behind them via 
warning order, but on appeal of the de- 
fault judgment entered against that 
driver, the service was held imperfect un- 
der Ark. R. Civ. P. 4 due to the insuffi- 
ciency of the diligent-inquiry affidavit. 
Under case law, the injured driver and her 
husband, who filed their case during the 
limitations period and served it promptly 
but imperfectly, deserved the grace period 
provided by this section (the “savings” 
statute) to refile their case and serve it 
properly. Thomas v. Robinson, 2020 Ark. 
App. 103, 596 S.W.3d 531 (2020). 
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Entitlement to Privilege. 
Because this savings statute protected 
those who in good faith filed and timely 


served an action who would otherwise | 


suffer a complete loss of relief on the 
merits due to a procedural defect, plain- 
tiffs complaint was timely filed, and de- 
spite service being defective, the action 
was commenced for purposes of the sav- 
ings statute. Rettig v. Ballard, 2009 Ark. 
629, 362 S.W.3d 260 (2009). 


Nonsuit. 

Dismissal of the patient’s medical mal- 
practice claim was appropriate because it 
was untimely under § 16-56-126(a)(1) 
since Ark. R. Civ. P. 41(a)(1) stated that 
the one-year period began when the cir- 
cuit court entered an order granting the 
non-suit; additionally, Ark. R. Civ. P. 58 
did not require courts to notify parties of 
the entry of an order of judgment. The 
patient also offered no proof that the hos- 
pital’s attorney defrauded her or intended 
to defraud her in any way when he told 
her that the signing date was the date 
from which the statute would run. Collins 
v. St. Vincent, 98 Ark. App. 190, 253 
S.W.3d 26, cert. denied, 552 U.S. 902, 128 
S. Ct. 233, 169 L. Ed. 2d 174 (2007). 

Appellee’s counterclaim for quiet title 
was not barred by subdivision (a)(1) of this 
section as a prior court did not treat 
appellee’s affirmative defense of adverse 
possession as a counterclaim under § 18- 
61-101(a), and the nonsuit of the prior 
action did not affect the statute of limita- 
tions, which had not begun to run on the 
quiet title claim as appellee was still in 
possession of the property. Sutton v. Gard- 
ner, 2011 Ark. App. 737, 387 S.W.3d 185 
(2011). 

Savings statute did not give an estate 
administrator a year to file a wrongful 
death suit following the Workers’ Com- 
pensation Commission’s dismissal of a 
workers’ compensation claim, as the Com- 
mission’s decision was not a “nonsuit”; the 
Commission denied the claim on the mer- 
its. Frisby v. Milbank Mfg. Co., 688 F.3d 
540 (8th Cir. 2012). 

Motion to dismiss an appeal for lack of 
jurisdiction was denied where three un- 
litigated claims had been nonsuited, they 
were not re-filed within one year under 
this section, and the statute of limitations 
for the claims had expired; thus, the 
claims were no longer a bar to finality. 
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Stodola v. Lynch, 2017 Ark. 181, 519 
S.W.3d 677 (2017). 

School district’s appeal of a jury award 
in favor of a teacher on a breach of con- 
tract claim was dismissed for lack of a 
final, appealable order where the jury 
award did not resolve all of the claims, the 
teacher had taken a voluntary nonsuit of 
the two remaining claims, the claims had 
not been dismissed with prejudice, and 
the one-year time period for refiling the 
claims under this section had not expired. 
Prescott Sch. Dist. v. Steed, 2017 Ark. 
App. 533 (2017). , 

In an action brought by a commercial 
landlord against two tenants for unpaid 
rent and property damage, a final appeal- 
able order was lacking after a default 
judgment was granted against tenant #1, 
partial summary judgment was entered 
against tenant #2 on the unpaid rent 
claim, and the landlord took a voluntary 
nonsuit without prejudice of “all pending 
but unresolved” claims. The partial sum- 
mary judgment on the unpaid rent claim 
was subject to reconsideration and even 
revision before the final resolution of the 
case and it could not be considered a 
“pending but unresolved” claim that was 
dismissed by the voluntary nonsuit; in 
addition, the landlord could refile its claim 
for property damage against tenant #2 
after the voluntary nonsuit. A Time for 
You v. Park H Props., LLC, 2019 Ark. App. 
282 (2019). 


Substitution. 

In a claim brought against the suppliers 
of a pain pump, a dismissal was proper 
because a wife, as a patient’s administra- 
trix, did not seek substitution under Fed. 
R. Civ. P. 25 prior to a nonsuit of the case 
when it was pending in federal court. 
Therefore, the patient and his wife did not 
receive the benefit of this section. Wilson 
v. Lincare, Inc., 103 Ark. App. 329, 288 
S.W.3d 708 (2008). 


Tolling Statute of Limitations. 

Trial court erred in granting state’s mo- 
tion to strike appellant’s motion to dis- 
miss a forfeiture action because, after vol- 
untarily dismissing its first forfeiture 
complaint for failure to complete service of 
process, the state neglected to toll the 
limitations period to invoke the one-year 
savings statute because it did not file the 
forfeiture complaint within the 120-day 
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period required by § 5-64-505(3). Mitchell 
v. State, 94 Ark. App. 304, 229 S.W.3d 583 
(2006). 

Circuit court properly dismissed a pa- 
tient’s negligent treatment case against a 
chiropractor without prejudice to being 
refiled where the patient had commenced 
his case under Ark. R. Civ. P. 3 by com- 
pleting timely, but defective, service, and 
thus, he was entitled to the shelter of 
subdivision (a)(1) of this section. Clouse v. 
Tu, 101 Ark. App. 260, 274 S.W.3d 344 
(2008). 

Because the court denied class certifica- 
tion under Fed. R. Civ. P. 23 in an earlier 
filed case on the ground that the named 
plaintiffs were not typical of or adequate 
representatives for the class, it was not a 
reason equally applicable to any later suit, 
so American Pipe applied and the statute 
of limitations was tolled by the prior ac- 
tion. Under this section, the Arkansaé’s 
savings statute, the tolling gave plaintiffs 
one year after certification was denied in 
the prior action to commence a new action 
and receive the full protection of the prior 
action, and because plaintiffs filed the 
instant action within that year, they re- 
ceived the maximum benefit of the tolling, 
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except that they could not recover from 
any further back than October 1, 2006, 
because prior to October 1, 2006, the em- 
ployer was exempt from the Arkansas 
Minimum Wage Act as it was subject to 
the minimum wage and overtime provi- 
sions of the Fair Labor Standards Act. 
Garner v._ Butterball, LLC, No. 
4:10CV01025 JLH, 2012 U.S. Dist. LEXIS 
21859 (E.D. Ark. Feb. 22, 2012). 

In a foreclosure case involving a con- 
struction loan, summary judgment. was 
properly granted on the borrower’s non- 
suited counterclaims for negligence and 
interference with business expectancies, 
which were untimely under § 16-56-105 
because they were filed more than three 
years after the lender refused further 
funding of the loan and were not saved by 
this section because they were filed more 
than two years after the voluntary non- 
suit. Grand Valley Ridge, LLC v. Metro. 
Nat’ Bank, 2012 Ark. 121, 388 S.W.3d 24 
(2012). 

Cited: Wright v. City of Little Rock, 
366 Ark. 96, 233 S.W.3d 644 (2006); Reci- 
nos v. Zelk, 369 Ark. 7, 250 S.W.3d 221 
(2007); Barrows v. City of Fort Smith, 
2010 Ark. 73, 360 S.W.3d 117 (2010). 


CHAPTER 58 
COMMENCEMENT OF ACTION — PROCESS 


SECTION. 
16-58-103. [Repealed.] 
16-58-130. [Repealed.] 


SECTION. 
16-58-134. [Repealed.] 


16-58-101. Payment of fees prerequisite to entry of action or 


issuance of writ. 


CASE NOTES 


Failure to Pay Filing Fee. 

Circuit court erred in entering an order 
dismissing with prejudice the prisoner’s 
civil rights case as the prisoner’s case was 
never filed because he never paid a filing 


16-58-103. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 

Publisher’s Notes. This section, con- 


fee to the circuit clerk; therefore, the cir- 
cuit court never acquired jurisdiction. 
Ward v. Hutchinson, 2018 Ark. 270, 555 
S.W.3d 866 (2018). 


cerning summons generally, was repealed 
by Acts 2013, No. 1148, § 20[21]. The 
section was derived from Civil Code, 
§§ 60, 61, 762; C. & M. Dig., §§ 1127, 


16-58-120 


1137, 1138; Pope’s Dig., §§ 1343, 1353, 
1354; A.S.A. 1947, §§ 27-310, 27-312, 27- 
313. 
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16-58-120. Method of service — Resident and nonresident de- 
fendants out of state — Secretary of State agent. 


RESEARCH REFERENCES 


ALR. Service of Process Via Computer 
or Fax. 30 A.L.R.6th 413. 


CASE NOTES 


ANALYSIS 


Applicability. 
Service of Process. 


Applicability. 

As appellant failed to personally serve 
appellee and thus did not attach a return 
receipt to the writ of process and file it in 
the clerk’s office, it could not avail itself of 
the long-arm statute. Pulaski Choice, 
L.L.C. v. 2735 Villa Creek, L.P., 2010 Ark. 
App. 451, 376 S.W.3d 500 (2010). 

Appellant could not avail itself of the 
long-arm statute as this section did not 
apply to in rem proceedings like appel- 
lant’s quiet title action. Pulaski Choice, 
L.L.C. v. 2735 Villa Creek, L.P., 2010 Ark. 
App. 451, 376 S.W.3d 500 (2010). 


Service of Process. 

In a case based on § 4-60-1003, which 
permits recovery on checks written on 
accounts with insufficient funds, appel- 
lant’s service through the Secretary of 
State did not effect proper service on an 
LLC, whose certificate of authority in Ar- 
kansas had been revoked, despite appel- 
lant’s contention that service was properly 
effected based on this section; the com- 
plaint did not allege that any acts were 
done in Arkansas, appellant was not in 
Arkansas, and appellant did not send pro- 
cess to appellee’s last known address. 
Eliasnik v. Y&S Pine Bluff, LLC, 2018 
Ark. App. 138, 546 S.W.3d 497 (2018). 


16-58-121. Method of service — Nonresident or absent owner, 
chauffeur, driver, or operator — Survival of action. 


RESEARCH REFERENCES 


ALR. Service of Process Via Computer 
or Fax. 30 A.L.R.6th 413. 


16-58-122. Method of service — Owner or operator of motor 


buses or trucks. 


RESEARCH REFERENCES 


ALR. Service of Process Via Computer 
or Fax. 30 A.L.R.6th 413. 
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16-58-123. Method of service — Owner or officer of steamboat or 


watercraft. 


RESEARCH REFERENCES 


ALR. Service of Process Via Computer 
or Fax. 30 A.L.R.6th 413. 


16-58-124. Method of service — Corporations. 


RESEARCH REFERENCES 


ALR. Service of Process Via Computer 
or Fax. 30 A.L.R.6th 413. 


16-58-125. Method of service — Corporate agent at branch 


office. 


RESEARCH REFERENCES 


ALR. Service of Process Via Computer 
or Fax. 30 A.L.R.6th 413. 


16-58-126. Method of service — Corporations — Secretary of 


State. 


RESEARCH REFERENCES 


ALR. Service of Process Via Computer 
or Fax. 30 A.L.R.6th 413. 


16-58-127. Method of service — Foreign corporations. 


RESEARCH REFERENCES 


ALR. Service of Process Via Computer 
or Fax. 30 A.L.R.6th 413. 


CASE NOTES 


Agent. 
Debtor who had initiated an adversary 


proceeding to determine dischargeability 
of a student loan obligation was entitled to 
default and a default judgment because 
the debtor had complied with the service 
of process requirements of Fed. R. Bankr. 
P. 7004 and Ark. R. Civ. P. 4(d)(5) when 


16-58-130. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 


the debtor served an amended summons 
and complaint on the creditor’s designated 
agent. The debtor was not also required to 
service process on the creditor itself as 
well as the agent. Weston v. Ed Fin. 
Servs., LLC (In re Weston), 398 B.R. 325 
(Bankr. E.D. Ark. 2008). 


“SECTION 2”. 
Publisher’s Notes. This section, con- 


16-58-132 


cerning constructive service warning or- 
ders, was repealed by Acts 2013, No. 1148, 
§ 21[22]. The section was derived from 
Civil Code, §§ 79-83, 454; Acts 1871, No. 
48,§ 1 [80], p. 219; 1915, No. 290, §§ 4, 5; 
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C. & M. Dig., §§ 1159-11638, 6269; Pope’s 
Dig., §§ 1380-1384, 8225; A.S.A. 1947, 
§§ 27-354 — 27-359; Acts 1991, No. 199, 
§ 1. : 


16-58-132. Refusal to accept process served by mail. 


CASE NOTES 


Savings Statute. 

Circuit court erred in dismissing buy- 
ers’ action with prejudice because they 
were entitled to the benefit of the savings 
statute, § 16-56-126, since they made a 
timely, completed attempt to serve sellers; 
the summonses. and complaints were 
mailed to the sellers at their last known 


16-58-134. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 

Publisher’s Notes. This section, con- 


address, and when the envelopes contain- 
ing the complaints and summonses were 
returned to the buyers’ attorney, they 
were marked with a postal service stamp 
that contained several options for delivery 
and were marked “refused.” Jones v. 
Douglas, 2016 Ark. 166, 489 S.W.3d 648 
(2016). 


cerning time limit for service, was re- 
pealed by Acts 2013, No. 1148, § 22[23]. 
The section was derived from Acts 1989, 
No. 401, § 1.: 


CHAPTER 59 
LIS PENDENS 


16-59-101. Filing of notice required to constitute constructive 
notice of pending action. 


CASE NOTES 


ANALYSIS 


Applicability. 

Acknowledgment. 

Complaint for Money Judgment. 
Effect of Filing. 

Priorities. 

Applicability. 

Appellants’ mere filing of a notice of lis 
pendens was ineffective to create any 
vested rights that would preclude the as- 
sertion of a claim for reformation where 
the notice under the lis pendens statute 
did not have any application between the 
parties. The notice under the statute did 
not establish any lien, or have any appli- 
cation as between the parties, but gave 
effect to the rights ultimately established 
by a judgment in the case. Longing Family 


_ Revocable Trust v. Snowden, 2013 Ark. 


App. 81, 426 S.W.3d 488 (2013). 


Acknowledgment. 

As a lis pendens is not an instrument in 
writing for the conveyance of any real 
estate or by which any real estate may be 
affected in law or equity, acknowledgment 
of the lis pendens is not required under 
Ark. Code Ann. § 16-47-101. Benefit Bank 
v. Rogers, 2012 Ark. 419, 424 S.W.3d 812 
(2012). 


Complaint for Money Judgment. 
District court ordered the U.S. Govern- 
ment to remove a notice of lis pendens it 
filed against defendant’s residence, pursu- 
ant to this section, after defendant was 
indicted on charges alleging that he con- 
spired with another person to commit 
mail fraud, in violation of 18 U.S.C.S. 
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§ 1341. Although the indictment charging 
defendant with conspiracy to commit mail 
fraud included a forfeiture allegation in 
the amount of $1,811,490 and gave notice 
of the Government’s intent to seek substi- 
tute property, pursuant to 21 U.S.C.S. 
§ 853(p), in the event $1.8 million in cash 
could not be located with due diligence, 
the Government’s notice of lis pendens 
was improper under this section because 
the Government was using defendant’s 
residence as a substitute for a money 
judgment it was seeking, and this section 
did not apply to actions seeking money 
judgments. United States v. Jewell, 556 F-. 
Supp. 2d 962 (E.D. Ark. 2008). 


Effect of Filing. 

Lis pendens filed under § 16-59-101 et 
seq. against defendant’s residence, which 
was allegedly subject to forfeiture as sub- 
stitute property in a criminal case against 
defendant, was not a seizure or a legal 
restraint of the property; 21 U.S.C.S. 


§ 853(e) therefore did not prohibit the 


government from filing the lis pendens 
prior to conviction. United States v. Jew- 
ell, 538 F. Supp. 2d 1087 (E.D. Ark. 2008). 

Materials supplier that filed a material- 
man’s lien on property after a bank had 


16-59-102. Contents of notice. 


VENUE 


16-59-102 


filed a foreclosure complaint and a lis 
pendens on the same property was subject 
to the lis pendens because the supplier did 
not obtain an interest in the property 
prior to the filing of the lis pendens. Nat’] 
Home Ctrs., Inc. v. Coleman, 373 Ark. 246, 
283 S.W.3d 218 (2008). 

As a husband voluntarily signed and his 
wife filed a lis pendens against real prop- 
erty before their divorce was final, litiga- 
tion relating to the property was clearly | 
pending at the time of the filing; therefore, 
a bank which later acquired a mortgage 
on the property was on notice that the 
property was being litigated in some fash- 
ion. Benefit Bank v. Rogers, 2012 Ark. 
419, 424 S.W.3d 812 (2012). 


Priorities. 

As the divorce court did not unilaterally 
impose a lis pendens on real estate as 
security for a former husband’s payment 
of spousal support to appellee, but both 
parties agreed to its being imposed, the lis 
pendens was valid and appellee’s interest 
in the property was senior to that of a 
bank which later acquired a mortgage on 
that property. Benefit Bank v. Rogers, 
2012 Ark. 419, 424 S.W.3d 812 (2012). 


CASE NOTES 


Cited: Benefit Bank v. Rogers, 2012 
Ark. 419, 424 S.W.3d 812 (2012). 


CHAPTER 60 
VENUE 


SUBCHAPTER, 
1. GENERAL PROVISIONS. 
2. CHANGE OF VENUE. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

16-60-101. Venue in circuit courts — Gen- 
eral rules and exceptions. 

16-60-102. Local actions. 

16-60-103. Actions brought where cause 
of action arose. 

16-60-104. Actions that shall be brought 
in Pulaski County. 


SECTION. 

16-60-105. Actions for medical injury. 

16-60-106. Actions on debt, account, or 
note against certain public 
entities. 

16-60-107. Contract actions by resident 
subcontractor, supplier, or 
materialman against non- 
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SECTION. 
resident prime contractor 
or subcontractor — Affida- 
vit of contractor. 
16-60-108. Action by insured or benefi- 
clary against surety on 


Publisher’s Notes. This subchapter 
was repealed and reenacted by Acts 2015, 
No. 830, § 2. The former subchapter, con- 
cerning General Provisions, consisted of 
§§ 16-60-101 — 16-60-119. The history 
notes to former §§ 16-60-101, 16-60-102, 
16-60-1038, 16-60-114, 16-60-115, and 16- 
60-119 have been added to corresponding 
sections in the revised subchapter. The 
remaining sections of the former subchap- 
ter were derived from the following 
sources: . 

16-60-104. Civil Code, § 92; C. & M. 
Dig., § 1171; Pope’s Dig., § 1393; A.S.A. 
1947, § 27-605. 

16-60-105. Acts 1935, No. 74, § 1; 
Pope’s Dig., § 1385; A.S.A. 1947, § 27- 
609. 

16-60-106. Civil Code, § 98; C. & M. 
Dig., § 1172; Pope’s Dig., § 1394; A.S.A. 
1947, § 27-606. 

16-60-107. Civil Code, § 94; C. & M. 
Dig., § 1173; Pope’s Dig., § 1395; A.S.A. 
1947, § 27-607. 

16-60-108. Civil Code, § 95; C. & M. 
Dig., § 1174; Pope’s Dig., § 1396; A.S.A. 
1947, § 27-608. 

16-60-109. Acts 1973, No. 142, §§ 1, 2; 
A.S.A. 1947, §§ 27-619, 27-620. 

16-60-110. Civil Code, § 91; C. & M. 
Dig., § 1170; Pope’s Dig., § 1392; A.S.A. 
1947, § 27-604; Acts 1989 (3rd Ex. Sess.), 
No. 56, § 1; 1997, No. 208, § 13. 

16-60-1111. Acts 1977, No. 401, §§ 1-8; 
A.S.A. 1947, §§ 27-621 — 27-623; Acts 
2007, No. 549, § 1; 2009, No. 546, § 1. 

16-60-112. Acts 1939, No. 314, § 1; 
1947, No. 347, § 1; 1961, No. 1387, § 1; 
A.S.A. 1947, §§ 27-610, 27-610.1, 27-612. 

16-60-113. Acts 1941, No. 317, § 1; 
1947, No. 182, § 1; 1977, No. 830, §. 1; 
1983, No. 642, § 1; 1985, No. 921, § 1; 
A.S.A. 1947, §. 27-611. 

16-60-116. Civil Code, §§ 96-100; C. & 
M. Dig., §§ 1176-1180; Pope’s Dig., 
§§ 1398-1402; A.S.A. 1947, §§ 27-613 — 
27-617. 
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SECTION. 
contractor’s performance 
| bond. 
16-60-109. Actions against a _ public 


school district. 
16-60-110 — 16-60-119. [Repealed.] 


16-60-117. Acts 1941, No. 21, § 1;A.S.A. 
1947, § 27-618. 

16-60-118. Acts 1997, No. 725, § 1. 

Effective Dates. Acts 2013, No. 1315, 
§ 3: Apr. 18, 2013. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that school district litigation is a com- 
plex and costly endeavor; that a new 
venue statute would resolve many issues 
regarding where a lawsuit should be 
brought; and that this act is immediately 
necessary because future litigants are cur- 
rently relying on venue statutes that 
would require litigation in an inconve- 
nient forum. Therefore, an emergency is 
declared to exist, and this act being imme- 
diately necessary for the preservation of 
the public peace, health, and safety shall 
become effective on: (1) The date of its 
approval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 

Acts 2017, No. 967, § 4: Apr. 5, 2017. 
Emergency clause provided: “It is found 
and determined by the General Assembly 
of the State of Arkansas that the people of 


the State of Arkansas will benefit from 


immediate access to the most efficient 
venues for prosecution of litigation in 
which the state is a party. Therefore, an 
emergency is declared to exist, and this 
act being immediately necessary for the 
preservation of the public peace, health, 
and safety shall become effective on: (1) 
The date of its approval by the Governor; 
(2) If the bill is neither approved nor 
vetoed by the Governor, the expiration of 
the period of time during which the Gov- 
ernor may veto the bill; or (3) If the bill is 
vetoed by the Governor and the veto is 
overridden, the date the last house over- 
rides the veto.” 
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16-60-101. Venue in circuit courts — General rules and excep- 
tions. 


(a) Acivil action other than a civil action mentioned in §§ 16-60-102 
— 16-60-109, 16-106-101, and specific venue provisions codified in 
another title of the Arkansas Code shall be brought in any of the 
following counties: 

(1) The county in which a substantial part of the event or omission 
giving rise to the cause of action occurred; 

(2)(A) The county in which an individual defendant resided at the 

time of the event or omission giving rise to the cause of action. 

(B) If the defendant is an entity other than an individual, the civil 
action shall be brought in the county where the entity had its 
principal office in this state at the time of the event or omission giving 
rise to the cause of action; or 
(3)(A) The county in which the plaintiff resided at the time of the 
event or omission giving rise to the cause of action. 

(B) If the plaintiff is an entity other than an individual, the civil 
action shall be brought in the county where the plaintiff had its 
principal office in this state at the time of the event or omission giving 
rise to the cause of action. 

(b)(1) The residence of a properly joined named class representative 
may be considered in determining proper venue in a class action. 

(2) The residence of a putative or actual member of a class other than 
a named representative shall not be considered in determining proper 
venue for a class action. ) 

(c) In a civil action with multiple plaintiffs, venue shall be proper as 
to each named plaintiff joined in the civil action unless: 

(1) The plaintiffs establish that they assert any right to relief against 
the defendant jointly, severally, or arising out of the same transaction or 
occurrence; and 

(2) The existence of a substantial number of questions of law or 
material fact common to all the plaintiffs not only will arise in the civil 
action, but also that: 

(A) The common questions of law or material fact will predominate 
over individual questions of law or material fact pertaining to each 
plaintiff; 

(B) The civil action can be maintained more efficiently and eco- 
nomically for all parties than if prosecuted separately; and 

(C) The interest of justice supports the joinder of the parties as 
plaintiffs in one (1) civil action. 

(d)(1) Unless venue objections are waived by the defendant or by 
unanimous agreement of multiple defendants, if venue is improper for 
any plaintiff joined in the civil action, then the claim of the plaintiff 
shall be severed and transferred to a court where venue is proper. 

(2)(A) If severance and transfer is mandated and venue is appropri- 

ate in more than one (1) court, a defendant sued alone or multiple 

defendants, by unanimous agreement, may select another court to 
which the civil action shall be transferred. 
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(B) If there are multiple defendants who are unable to agree on 
another court, the court in which the civil action was originally filed 
may transfer the action to another court. 

(e) When venue is proper as to one (1) defendant, it is also proper as 
to any other defendant with respect to all causes of action arising out of 


the same transaction or occurrence. 


History. Acts 2015, No. 830, § 2. 
Publisher’s Notes. Former § 16-60- 


101 has been amended and renumbered 
as § 16-60-102. 


CASE NOTES 


ANALYSIS 


Construction. 
Improper Venue. 


Construction. 


Because an insurer was the first party, 


to file suit, and it chose to do so in the 
county in which it had its principal office, 
a circuit judge erred by applying the doc- 
trine of forum non conveniens under § 16- 
4-101(D), effectively overruling the insur- 
er’s choice of venue. Farm Bureau Mut. 
Ins. Co. of Ark. v. Gadbury-Swift, 2010 
Ark. 6, 362 S.W.3d 291 (2010) (decided 
under former § 16-55-213). 


Improper Venue. 
Where a writ of prohibition entered in 
the court’s prior decision required the cir- 


16-60-102. Local actions. 


cuit court to dismiss the representative of 
the Arkansas consumers from the case, no 
basis existed for venue over the only re- 
maining named plaintiff; venue was not 
proper because the remaining plaintiff 
was a resident of Texas. Centerpoint En- 
ergy, Inc. v. Miller County Circuit Court, 
372 Ark. 343, 276 S.W.3d 231 (2008). 

Dismissal for improper venue under 
Ark. R. Civ. P.. 12(b)(3) of a complaint 
alleging fraud in the inducement of con- 
tract was not erroneous because forum- 
selection clauses designated Kansas as 
governing law and in both Arkansas and 
Kansas a party had to plead fraud in the 
inducement of a forum-selection clause 
itself to avoid its application Provence v. 
Nat'l Carriers, Inc., 2010 Ark. 27, 360 
S.W.3d 725 (2010) (decision under prior 
law). 


A civil action for the following causes shall be brought in the county 
in which the subject of the civil action, or some part of the civil action, 


is situated: 


(1) The recovery of real property, or of an estate or interest in real 


property; 


(2) The partition of real property; 


(3) The sale of real property under a mortgage, lien, or other 


encumbrance or charge; and 
(4) An injury to real property. 


History. Civil Code, § 84;C. & M. Dig., 
§ 1164; Pope’s Dig., § 1886; A.S.A. 1947, 
§ 27-601; Acts 2015, No. 830, § 2. 

Publisher’s Notes. This section was 
formerly codified as § 16-60-101. Former 
§ 16-60-102 has been amended and re- 
numbered as § 16-60-103. 

Amendments. The 2015 amendment 


substituted “Local actions” for “Actions 
brought where subject of action situated” 
in the section heading; substituted “civil 
action” for “action”; deleted “except as 
provided in § 16-60-116(d)” at the end of 
the introductory language; and made sty- 
listic changes. : 
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16-60-104 


CASE NOTES 


Writ of Prohibition. 

In a case in which respondents filed a 
lawsuit in White County, Arkansas, 
against the Arkansas Game and Fish 
Commission (AGFC), seeking an injunc- 
tion enjoining the AGFC from leasing, 
conveying, encumbering, or otherwise 
transferring mineral rights to certain 
land, a writ of prohibition that was sought 
by the AGFC was not appropriate. Former 
§ 16-60-101 (see now this section) and 
former § 16-60-103 (see now § 16-60-104) 
provided the circuit court with the author- 
ity to conclude that venue was proper in 
White County. Ark. Game & Fish Comm’n 
v. Mills, 371 Ark. 317, 265 S.W.3d 760 
(2007). 


Natural-gas compressor station opera- 
tor was not entitled to a writ of prohibition 
barring property owners’ suit from pro- 
ceeding in the Faulkner County Circuit 
Court after that court denied the opera- 
tor’s motion to dismiss or transfer due to 
improper venue because the operator 
failed to demonstrate that Faulkner 
County was wholly without jurisdiction on 
the issue of venue (operator’s principal 
place of business was located in Faulkner 
County) (case arose before the 2015 
amendments to the venue statutes). De- 
Soto Gathering Co., LLC v. Ramsey, 2016 
Ark. 22, 480 S.W.3d 144 (2016). 


16-60-103. Actions brought where cause of action arose. 


A civil action for the following causes shall be brought in the county 
where the cause, or some part of the cause, arose: 

(1) A civil action for the recovery of a fine, penalty, or forfeiture 
imposed by a statute, except that when the violation of the statute for 
which the claim is made was committed on a watercourse or road that 
is the boundary of two (2) counties, the civil action may be brought in 
either county; 

(2) Acivil action against a public officer for an act done by him or her 
in virtue or under color of his or her office, or for a neglect of official 
duty; and 

(3) A civil action upon the official bond of a public officer, except as 
provided in § 16-106-101. 


Amendments. The 2015 amendment 
substituted “civil action” for “action” 
throughout the section; substituted “viola- 
tion of the statute” for “offense” in (1); 
deleted “and 16-106-104” at the end of (3); 
and made stylistic changes. 


History. Civil Code, § 85; C. & M. Dig., 
§ 1165; Pope’s Dig., § 1887; A.S.A. 1947, 
§ 27-602; Acts 2015, No. 830, § 2. 

Publisher’s Notes. This section was 
formerly codified as § 16-60-102. Former 
§ 16-60-103 has been amended and re- 
numbered as § 16-60-104. 


16-60-104. Actions that shall be brought in Pulaski County. 


The following civil actions shall be brought in Pulaski County: 
(1)(A) A civil action on behalf of the state, or which may be brought 
in the name of the state, or in which the state has or claims an 
interest, except as provided in § 16-106-101. 

(B) However, if a civil action could otherwise be brought in another 
county or counties under the venue laws of this state, including 
without limitation this subchapter, then the civil action may be 
brought either in Pulaski County or the other county or counties; 
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(2)(A) A civil action brought by a state board, state commissioner, or 
state officer in his or her official capacity, or on behalf of the state, 
except as provided in § 16-106-101. 

(B) However, if a civil action could otherwise be brought in another 
county or counties under the venue laws of this state, including 
without limitation this subchapter, then the civil action may be 
brought either in Pulaski County or the other county or counties; 
(3)(A) A civil action against the state or a civil action against a state 
board, state commissioner, or state officer because of his or her or the 
state board’s official acts. 

(B) However, if a civil action could otherwise be brought in another 
county or counties under the venue laws of this state, including 
without limitation this subchapter, then the civil action may be 
brought either in Pulaski County or the other county or counties; 
(4) A civil action brought against an organization that regulates 


extracurricular interscholastic activities in grades seven through 
twelve (7-12) in both public and private schools if the organization’s 
main administrative office is located in Pulaski County; and 

(5) Other civil actions required by law to be brought in Pulaski 


County. 


History. Civil Code, § 90; Acts 1871, 
No. 48, § 1 [90], p. 219; A.S.A. 1947, 
§ 27-603; Acts 2001, No. 806, § 1; 2003, 
No. 1185, § 190; 2011, No. 600, § 1; 2015, 
No. 830, § 2; 2017, No. 967, § 1. 

Publisher’s Notes. This section was 
formerly codified as § 16-60-103. 

Amendments. The 2015 amendment 
substituted “civil action” for “action” in 
the introductory language and in (2), (3), 


and (5); substituted “Pulaski County” for 
“the county in which the seat of govern- 
ment is situated” in the introductory lan- 
guage; redesignated former (3) as (3)(A) 
and (B); in (3)(B), substituted “However” 
for “except that” and “including without 
limitation” for “as provided in”; and made 
stylistic changes. 

The 2017 amendment added (1)(B) and 
(2)(B); and made stylistic changes. 


CASE NOTES 
Actions Against Administrative ity to conclude that venue was proper in 
Agency. White County. Ark. Game & Fish Comm’n 


In a case in which respondents filed a 
lawsuit in White County, Arkansas, 
against the Arkansas Game and Fish 
Commission (AGFC), seeking an injunc- 
tion enjoining the AGFC from leasing, 
conveying, encumbering, or otherwise 
transferring mineral rights to certain 
land, a writ of prohibition that was sought 
by the AGFC was not appropriate. Former 
§ 16-60-101 (see now § 16-60-1002) and 
former § 16-60-103 (see now this section) 
provided the circuit court with the author- 


v. Mills, 371 Ark. 317, 265 S.W.3d 760 
(2007). 

Trial court erred in dismissing the prop- 
erty owners’ action challenging the con- 
struction of a gas-well pad and access road 
for lack of venue where the owners had 
named the Arkansas Oil and Gas Com- 
mission as a defendant and asserted a 
constitutional due process claim, and thus 
the county in which the action was filed 
was an appropriate venue. Phifer v. Seeco, 
Inc., 2014 Ark. App. 211 (2014). 
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16-60-107 


16-60-105. Actions for medical injury. 


A civil action for medical injury brought under § 16-114-201 et seq. 
against a medical care provider, as defined in § 16-114-201, shall be 
filed in the county in which the alleged act or omission occurred. 


History. Acts 2015, No. 830, § 2. 


CASE NOTES 


ANALYSIS 


Construction. 
Improper Venue. 


Construction. 

Statutory provision concerning venue in 
civil actions for medical injury was consti- 
tutional under Ark. Const. Art. 4, § 2 and 
did not conflict with the rules of civil 
procedure because venue is a matter 
within the province of the General Assem- 
bly. Clark v. Johnson Reg’] Med. Ctr., 2010 
Ark. 115, 362 S.W.3d 311 (2010) (decided 


Improper Venue. 

Dismissal of a medical malpractice 
claim against out-of-county service pro- 
viders for lack of proper venue, under Ark. 
R. Civ. P. 12(b)(3), was proper where the 
patient received treatment from providers 
in two different counties and, under for- 
mer similar provision, each provider had 
to be sued in the county where the ser- 
vices were provided. Clark v. Johnson 
Reg’! Med. Ctr., 2010 Ark. 115, 362 S.W.3d 
311 (2010) (decided under former § 16-55- 
213). 


under former § 16-55-213). 


16-60-106. Actions on debt, account, or note against certain 
public entities. 


A civil action on a debt, account, or note, or for goods or services 
against a city of the first class, a city of the second class, an incorporated 
town, a public facilities board, or a county shall be brought in the county 
in which the city, town, public facilities board, or county lies. 


History. Acts 2015, No. 830, § 2. 


16-60-107. Contract actions by resident subcontractor, supplier, 
or materialman against nonresident prime contrac- 
tor or subcontractor — Affidavit of contractor. 


(a) Acivil action in contract by a resident subcontractor, supplier, or 
materialman against a prime contractor or subcontractor who is a 
nonresident of this state or who is a foreign corporation may be brought 
in the county in which the plaintiff resided at the time the cause of 
action arose. 

(b) When a judgment is recovered in a civil action in contract against 
a nonresident prime contractor or subcontractor, the prevailing party is 
entitled to an attorney’s fee in the amount to which he or she is entitled 
by contract or, if an amount is not fixed, a reasonable compensation for 
the services rendered by the attorney on behalf of the prevailing party. 

(c) The prevailing party in a civil action in contract is also entitled to 
recover costs and fees paid, as well as interest at the rate of ten percent 
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(10%) on the balance due from the date the prime contractor received 
his or her final payment. 

(d)(1) A foreign corporation providing services in this state shall 
furnish, before receiving payment for its services, or in the case of 
installment payment, before receiving the last installment, a sworn 
affidavit to the person or entity employing the foreign corporation 
stating that all subcontractors have been paid in full. — 

(2) Aperson signing a sworn affidavit under subdivision (d)(1) of this 
section when in fact all subcontractors have not been paid in full upon 
conviction is guilty of a Class D felony. 


History. Acts 1981, No. 922, §§ 1-4; 
1983, No. 38, § 1; A.S.A. 1947, §§ 27-624 
— 27-627; Acts 2015, No. 830, § 2. 

Publisher’s Notes. This section was 
formerly codified as § 16-60-114. 

Amendments. The 2015 amendment 
substituted “A civil action in contract” for 


“Contract actions” in (a); substituted “civil 
action in contract” for “action” in (b); in 
(d)(2), substituted “a sworn affidavit un- 
der subdivision (d)(1) of this section” for 
“such a sworn affidavit” and “upon convic- 
tion is guilty” for “shall be deemed guilty”; 
and made stylistic changes. 


16-60-108. Action by insured or beneficiary against surety on 
contractor’s performance bond. 


A civil action brought in this state by or in behalf of an insured or 
beneficiary against a domestic or foreign surety on a contractor’s 
payment or performance bond may be brought in the county: 


(1) In which the loss occurred; 


(2) Of the insured’s residence at the time of loss; or 
(3) Of the beneficiary’s residence at the time of loss. 


History. 1983, No. 39, § 1;A.S.A. 1947, 
§ 27-628; Acts 2005, No. 2258, § 1; 2015, 
No. 830, § 2. 

Publisher’s Notes. This section was 
formerly codified as § 16-60-115. 


Amendments. The 2015 amendment 
substituted “civil action” for “action.” 


CASE NOTES 


Improper Venue. 

Subcontractor’s suit against general 
contractor’s surety, brought in Arkansas 
despite a forum selection clause in the 
subcontract naming Florida as the exclu- 
sive venue, was properly dismissed for 
improper venue under M/S Bremen v. 
Zapata Off-Shore Co., 407 U.S. 1, 92S. Ct. 
1907, 32 L. Ed. 2d 513 (1972), and neither 
public policy nor inconvenience warranted 


a different result on appeal. This section, 
which was permissive, trumped the gen- 
eral venue provision of the Arkansas In- 
surance Code fixing venue for any action 
against any type of insurer and did not 
constitute the kind of “strong public 
policy” sufficient to invalidate a forum 
selection clause under Bremen. Servewell 
Plumbing, LLC v. Fed. Ins. Co., 439 F.3d 
786 (8th Cir. 2006). 


16-60-109. Actions against a public school district. 


A civil action, other than a civil action described in § 16-60-104 or a 
civil action for personal injury or death, against a public school district, 
a public school district board of directors, or a public school district’s 


45 VENUE 16-60-201 
officer, agent, servant, or employee acting within the course and scope 
of his or her agency or employment shall be brought in the county or in 


the judicial district of the county in which the public school district is 


situated or has its principal office. 


History. Acts 2013, No. 1315, § 2; 
2015, No. 830, § 2. 

Publisher’s Notes. This section was 
formerly codified as § 16-60-119. 

Amendments. The 2015 amendment 


substituted “civil action” for “action” twice 
and substituted “§ 16-60-104 or a civil 
action for personal injury or death” for “§ 
16-60-103 or § 16-60-112.” 


16-60-110 — 16-60-119. [Repealed.] 


Publisher’s Notes. As to repeal of 
these sections, see note at beginning of 
subchapter. 


SUBCHAPTER 2 — CHANGE OF VENUE 


SECTION. 

16-60-201. Motion — Notice. 

16-60-202. No change made unless found 
necessary. 


Effective Dates. Acts 2017, No. 967, 
§ 4: Apr. 5, 2017. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that the people of the State of Arkan- 
sas will benefit from immediate access to 
the most efficient venues for prosecution 
of litigation in which the state is a party. 
Therefore, an emergency is declared to 


essary for the preservation of the public 
peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 


exist, and this act being immediately nec- last house overrides the veto.” 


16-60-201. Motion — Notice. 


(a)(1) Any party to a civil action to be tried by a jury may obtain an 
order for a change of venue therein by motion upon a petition stating 
that he or she verily believes that he or she cannot obtain a fair and 
impartial trial in the action in the county in which the action is 
pending, on account of the undue influence of his or her adversary, or of 
the undue prejudice against the petitioner or his or her cause of action 
_or defense in the county. 

(2) The petition shall be signed by the party and verified as pleadings 
are required to be verified and shall be supported by the affidavits of at 
least two (2) credible persons to the effect that the affiants believe the 
statements of the petition are true. 

(3) When a corporation files the petition, the petition shall be 
supported by the affidavits of two (2) credible persons, neither of whom 
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is directly or indirectly connected with the corporation in any capacity 
whatever, and neither of whom has been promised, nor shall receive, 
within twelve (12) months next preceding the signing of the petition, 
any benefit or favor from the corporation different from those received 
by every other citizen of the state or which every citizen is entitled to 
receive as a matter of right. , 

(b) The motion shall be made before, and the order granted by, the 
judge of the circuit court of the county in which the action is pending in 
open court or in vacation. If the motion is made at any time or place 
except in open court, at the calling of the case, it shall be upon 
reasonable notice in writing to the adverse party or his or her attorney. 

(c) The party may make his or her petition and the affidavit support- 
ing the petition apply to one (1) county in addition to the one in which 
the action is pending. 

(d) A change of venue shall not be granted in an action under 
§ 16-60-104(1) or § 16-60-104(2), 

(e)(1) A defendant in a civil action under § 16-60-104(3) may obtain 
an order for a change of venue by motion requesting a transfer to one (1) 
of the following counties: 

(A) Pulaski County; 

(B) Any county in which one (1) of the plaintiffs, or in the case of a 
certified class action, any member of the class, resides, conducts 
business, or maintains a principal place of business; or 

(C) Ifno plaintiffis a resident of Arkansas, any county in the state 
of Arkansas. 

(2) The venue of the civil action shall be changed upon a showing 
that the proposed transferee county is a proper venue as set forth in 
this subsection. 


History. Acts 1875, No. 38, §§ 1, 2, p. Amendments. The 2017 amendment 
114; 1909, No. 192, § 1, p. 570; C. & M. added (d) and (e); and made stylistic 
Dig., §§ 10339, 10340; Pope’s Dig., changes. 

§§ 14340, 14341; A.S.A. 1947, §$ 27-701, 
27-702; Acts 2017, No. 967, § 2. 


16-60-202. No change made unless found necessary. 


Except as provided under § 16-60-201(e), the venue of civil actions 
shall not be changed unless the court or judge to whom the application 
for change of venue is made finds that the change of venue is Selita 
to obtain a fair and impartial trial of the cause. 


History. Acts 1909, No. 249, § 1, p. Amendments. The 2017 amendment 
751; C. & M. Dig., § 10341; Pope’s Dig., added “Except as provided under § 16-60- 
§ 14342; A.S.A. 1947, § 27-704; Acts 201(e)”. 

2017, No. 967, § 3. 
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16-61-108 


CHAPTER 61 
PARTIES 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 


2. UniForRM ContTRIBUTION AMONG TorTFEASORS ACT. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 
16-61-101. [Repealed.] 
16-61-103 — 16-61-106. [Repealed.] 


16-61-101. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 

Publisher’s Notes. This section, con- 
cerning the designation of parties, was 


SECTION. 
16-61-108. [Repealed.] 
16-61-113 — 16-61-115. [Repealed.] 


repealed by Acts 2013, No. 1148, § 23[24]. 
The section was derived from Civil Code, 
§ 2; C. & M. Dig., § 1032; Pope’s Dig., 
§ 1234; A.S.A. 1947, § 27-203. 


16-61-103 — 16-61-106. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 


Publisher’s Notes. These sections, 


concerning actions against infants and 
insane persons, were repealed by Acts 
2013, No. 1148, §§ 24[25]—27[28]. The sec- 
tions were derived from: 

16-61-1038. Civil Code, §§ 46, 47; C. & 
M. Dig. §§ 1111, 1112; Pope’s  Dig., 
8§ 13827, 1328; A.S.A. 1947, §§ 27-823, 
27-824. 


16-61-104. Civil Code, §§ 48, 50; Acts 
1871, No. 48, § 1 [50], p. 219; C. & M. 
Dig., §§ 1113, 1115; Pope’s Dig., §§ 1329, 
1331; A.S.A. 1947, §§ 27-825, 27-827. 

16-61-105. Civil Code, §§ 51, 52; C. & 
M. Dig., §§ 1116, 1117; Pope’s Dig., 
§§ 1332, 1333; A.S.A. 1947, §§ 27-828, 
27-829. } 

16-61-106. Civil Code, §§ 53, 54; C. & 
M. Dig., §§ 1118, 1119; Pope’s Dig., 
§§ 1334, 1335; A.S.A. 1947, §§ 27-830, 
27-831. 


16-61-107. Insanity during pendency of action — Guardian 


joined. 


CASE NOTES 


Proper Party. 

Because plaintiff individual was not the 
proper party to pursue the tort claims 
against defendants due to her incompe- 
tency, and she did not move to substitute 
the proper party after being put on notice 


16-61-108. [Repealed.] 
A.C.R.C. Notes. Acts 2013, No. 1148, 


contained two sections designated as 
“SECTION 2”. 


of the need for substitution, the district 
court did not err in dismissing the claims. 
Kuelbs v. Hill, 615 F.3d 1037 (8th Cir. 
2010), cert. denied, 562 U.S. 1287, 1381S. 
Ct. 1679, 179 L. Ed. 2d 616 (2011). 


Publisher’s Notes. This section, con- 
cerning guardian ad litem appointments 
and disqualification of certain parties and 


16-61-109 


attorneys for infants or insane persons, 
was repealed by Acts 2013, No. 1148, 
§ 28[29]. The section was derived from 
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Civil Code, § 49; C. & M. Dig., § 1114; 
Pope’s Dig., § 1830; A.S.A. 1947, § 27- 
826. 


16-61-109. Fees of guardian or attorney appointed to defend 
infant, insane person, or prisoner — Costs. 


CASE NOTES 


In General. 

Finding against appellants in an action 
concerning property transfers was proper 
where it was determined that the circuit 


court was exercising its equitable power 
when it ordered that fees be taxed as costs 
against them. Middleton v. Lockhart, 364 
Ark. 32, 216 S.W.3d 98 (2005). 


16-61-110. Foreign executors, administrators, and guardians. 


CASE NOTES 


Appointment. 

Son, a foreign administrator of his 
mother’s estate, was subject to the re- 
quirements for domiciliary personal rep- 
resentatives found in §§ 28-48-101 
through 28-48-109, pursuant to this sec- 
tion. Because the son had not been ap- 
pointed administrator of his mother’s es- 


tate in any state at the time he filed his 
original complaint for trespass and con- 
version of timber, he did not have stand- 
ing to sue; because the complaint was a 
nullity, a second complaint could not re- 
late back under Ark. R. Civ. P. 15(c). 
Travis Lumber Co. v. Deichman, 2009 Ark. 
299, 319 S.W.3d 239 (2009). 


16-61-113 — 16-61-115. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 

Publisher’s Notes. These sections, 
concerning interpleader, were repealed by 
Acts 2013, No. 1148, §§ 29[30]-31[32]. 
The sections were derived from: 

16-61-1138. Civil Code, § 37; C. & M. 
Dig., § 1102; Pope’s Dig., § 13818; A.S.A. 
1947, § 27- 815. 


16-61-114. Civil Code, § 38; Acts 1875 
(Adj. Sess.), No. 32, § 1, p. 36; C. & M. 
Dig., §§ 1103, 1104; Pope’s Dig., §§ 1319, 
1320; A.S.A. 1947, §§ 27-817, 27-818. 

16-61-115. Civil Code, §§ 39, 40; C. & 
M. Dig., §§ 1105, 1106; Pope’s Dig., 
§§ 1821, 1322; A.'S.A. 1947, §§ 27-819, 
27-820. 


SUBCHAPTER 2 — Unirorm ContTRIBUTION AMONG TorRTFEASORS ACT 


SECTION. 

16-61-201. Definitions. 

16-61-202. Right of contribution — Ac- 
crual — Pro rata share. 

16-61-203. [Repealed.] 

16-61-204. Release — Effect on injured 
person’s claim and on right 
of contribution. 


A.C.R.C. Notes. The amendments to 
this subchapter by Acts 2013, No. 1116, 


SECTION. 

16-61-205. [Repealed.] 

16-61-207. Third party practice — 
Amended complaints — 
Counterclaims and cross- 
complaints — Motion prac- 
tice. 


were not official amendments to the Uni- 
form Contribution Among Tortfeasors Act 
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promulgated by the National Conference 
of Commissioners on Uniform State Laws. 
As a result, this subchapter substantially 
deviates from the official version of the 
Uniform Contribution Among Tortfeasors 
Act. 


16-61-201. Definitions. 
As used in this subchapter: 


PARTIES 


16-61-201 


Effective Dates. Acts 2013, No. 1116, 
§ 8: Aug. 16, 2013. Effective date clause 
provided: “This act is remedial in nature 


and applies to all causes of action accruing 
on or after March 25, 2003.” 


(1) “Joint tortfeasor” means two (2) or more persons or entities who 
may have joint liability or several liability in tort for the same injury to 
person or property, whether or not judgment has been recovered against 


all or some of them; and 


(2) “Several liability” means that each person or entity is liable only 
for the amount of damages allocated to that defendant in direct 
proportion to that defendant’s percentage of fault. 


History. Acts 1941, No. 315,§ 1;A.S.A. 
1947, § 34-1001; Acts 2018, No. 1116, § 2. 

A.C.R.C. Notes. Acts 2013, No. 1116, 
§ 1, provided: “Legislative intent. It is the 
intent of the General Assembly that the 
rights afforded to joint tortfeasors by this 
act apply with equal force after the modi- 


fication of joint and several liability as 
provided in § 16-55-201, and that none of 
the rights granted to join tortfeasors by 
this act, including allocation of fault and 
credits for settlements entered into by 
other joint tortfeasors, shall be denied to 
joint tortfeasors.” 


CASE NOTES 


ANALYSIS 


Common Liability. 
Discovery. 

Joint Tortfeasors. 
Retroactive Applicability. 


Common Liability. 

To the extent that the holding in St. 
Vincent Infirmary Med. Ctr. v. Shelton, 
2013 Ark. 38, 425 S.W.3d 761, conflicts 
with the Uniform Contribution Among 
Tortfeasors Act, § 16-61-201 et seq., it has 
been effectively overruled by Acts 2013, 
No. 1116. J-McDaniel Constr. Co. v. Dale 
E. Peters Plumbing Ltd., 2014 Ark. 282, 
436 S.W.3d 458 (2014). 


Discovery. 

It was error to grant at this point in the 
case defendant subcontractor’s motion to 
compel discovery of the confidential settle- 
ment agreement between plaintiff and de- 
fendant general contractor that resulted 
from mediation, when the subcontractor 
sought contribution and apportionment of 
fault, because (1) any right of contribution 


does not arise until one joint tortfeasor 
pays more than the tortfeasor’s share of 
liability, and no damages had _ been 
awarded yet, and (2) it was error to find 
the general contractor and subcontractor 
were joint tortfeasors before any evidence 
was presented. Contrary to plaintiffs ar- 
gument, however, the Civil Justice Re- 
form Act, § 16-55-201 et seq., did not 
eliminate contribution among “joint tort- 
feasors”.. Wynne-Ark., Inc. v. Richard 
Baughn Constr., 2020 Ark. App. 140, 597 
S.W.3d 114 (2020). 


Joint Tortfeasors. 

Summary judgment was improperly 
granted in a contribution case arising 
from the distribution of an estate and a 
trust as a beneficiary could have been a 
joint tortfeasor based on an allegation of 
civil conspiracy. Heinemann v. Hallum, 
365 Ark. 600, 232 S.W.3d 420 (2006). 

In a second trial, the judge was correct 
in refusing to credit $60,000 paid by an 
insurance company in the first trial be- 
cause the other defendant, an insurance 
brokerage acting as the agent for the 


16-61-202 


company, and the company were not joint 
tortfeasors; the jury only found the agent 
liable for deceit and the appellate court 
could not tell whether the damages 
awarded against the insurance company 
and the damages awarded against the 
agent compensated the policy purchaser 
for the “same injury to person or prop- 
erty.” Aon Risk Servs. v. Mickles, 96 Ark. 
App. 369, 242 S.W.3d 286 (2006). 

Hospital did not have a right of contri- 
bution under the Uniform Contribution 
among Tortfeasors Act (UCATA) because 
the hospital and the rehabilitation center 
were not joint tortfeasors under the 
UCATA, as there was only several liability 
following the enactment of the Civil Jus- 
tice Reform Act of 2003. St. Vincent Infir- 
mary Med. Ctr. v. Shelton, 2013 Ark. 38, 
' 425 S.W.3d 761 (2013), superseded by 
statute as stated in, J-McDaniel Constr. 
Co. v. Dale E. Peters Plumbing Ltd., 2014 
Ark. 282, 436 S.W.3d 458 (2014). 

In employee’s products liability action 
against the manufacturer of the product 
that injured him while he was working, 
the circuit court properly precluded the 
manufacturer’s attempt to allocate fault 
to the nonparty employer in its amended 
answer; because the employer was clothed 
with immunity from liability in tort under 
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the exclusive-remedy provision of the 
workers’ compensation statutes, the em- 
ployer could not have joint or several 
“liability” in tort and therefore did not 
meet the definition of “joint tortfeasor” in 
the Uniform Contribution Among Tortfea- 
sors Act, § 16-61-201 et seq., or fall within 
the confines of that act. Indus. Iron Works, 
Inc. v. Hodge, 2020 Ark. App. 56, 595 
S.W.3d 9 (2020). 


Retroactive Applicability. 

Section 16-61-201 et seq., as amended 
by Acts 20138, No. 1116, did not apply 
retroactively to a medical malpractice ac- 
tion because Act 1116 created new, sub- 
stantive rights, so Act 1116 could not con- 
stitutionally be retroactively applied. 
English v. Robbins, 2014 Ark. 511, 452 
S.W.3d 566 (2014). 

Acts 20138, No. 1116 could not constitu- 
tionally be applied retroactively because, 
inter alia, Act 1116 created a new, sub- 
stantive right to allocation of fault by 
adding the term “several liability,” which 
meant each person or entity was liable 
only for the amount of damages allocated 
to that defendant in direct proportion to 
that defendant’s percentage of fault. Eng- 
lish v. Robbins, 2014 Ark. 511, 452 S.W.3d 
566 (2014). 


16-61-202. Right of contribution — Accrual — Pro rata share. 


(a) The right of contribution exists among joint tortfeasors. 

(b) A joint tortfeasor is not entitled to a money judgment for 
contribution until he or she has by payment discharged the common 
liability or has paid more than his or her pro rata share of the common 


liability. 


(c) The right of contribution is not limited to money damages but also 
includes the right to an allocation of fault as among all joint tortfeasors 
and the rights provided for in § 16-61-204. 

(d) A joint tortfeasor who enters into a settlement with the injured 
person is not entitled to recover contribution from another joint 
tortfeasor whose liability to the injured person is not extinguished by 


the settlement. 


History. Acts 1941, No. 315, § 2; 1949, 
No. 35, § 1; A.S.A. 1947, § 34-1002; Acts 
2013, No. 1116, § 3. 

A.C.R.C. Notes. Acts 2013, No. 1116, 
§ 1, provided: “Legislative intent. It is the 
intent of the General Assembly that the 
rights afforded to joint tortfeasors by this 


act apply with equal force after the modi- 
fication of joint and several liability as 
provided in § 16-55-201, and that none of 
the rights granted to join tortfeasors by 
this act, including allocation of fault and 
credits for settlements entered into by 
other joint tortfeasors, shall be denied to 
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joint tortfeasors.” 


16-61-202 


RESEARCH REFERENCES 


Ark. L. Rev. Samuel T. Waddell, Com- 
ment: Examining the Evolution of Non- 
party Fault Apportionment in Arkansas: 


Must a Defendant Pay More Than Its Fair 
Share?, 66 Ark. L. Rev. 485 (2013). 


CASE NOTES 


ANALYSIS 


Applicability. 
Immune Employer. 
Joint Tortfeasors. 
Limitation of Actions. 
Retroactivity. 
Settlements. 


Applicability. 

Hospital did not have a right of contri- 
bution under the Uniform Contribution 
among Tortfeasors Act (UCATA) because 
the hospital and the rehabilitation center 
were not joint tortfeasors under the 
UCATA, as there was only several liability 
following the enactment of the Civil Jus- 
tice Reform Act of 2003. St. Vincent Infir- 
mary Med. Ctr. v. Shelton, 2013 Ark. 38, 
425 S.W.3d 761 (2013), superseded by 
statute as stated in, J-McDaniel Constr. 
Co. v. Dale E. Peters Plumbing Ltd., 2014 
Ark. 282, 436 S.W.3d 458 (2014). 


Immune Employer. 

In employee’s products liability action 
against the manufacturer of the product 
that injured him while he was working, 
the circuit court properly precluded the 


manufacturer’s attempt to allocate fault. 


to the nonparty employer in its amended 
answer; because the employer was clothed 
with immunity from liability in tort under 
the exclusive-remedy provision of the 
workers’ compensation statutes, § 11-9- 
105, the employer could not have joint or 
several “liability” in tort and therefore did 
not meet the definition of “joint tortfeasor” 
in the Uniform Contribution Among Tort- 
feasors Act, § 16-61-201 et seq., or fall 
within the confines of that act. Indus. Iron 
Works, Inc. v. Hodge, 2020 Ark. App. 56, 
595 S.W.3d 9 (2020). 

The Uniform Contribution Among Tort- 
feasors Act, § 16-61-201 et seq., does not 
allow for the apportionment of fault to an 
immune nonparty employer. Indus. Iron 


Works, Inc. v. Hodge, 2020 Ark. App. 56, 
595 S.W.3d 9 (2020). 

The language of § 16-55-201 is clear; it 
speaks in terms of the allocation of fault 
among the “defendants” to the action but 
is silent as to the allocation of nonparty 
fault. Instead, the Uniform Contribution 
Among Tortfeasors Act, § 16-61-201 et 
seq., addresses the allocation of nonparty 
fault. Indus. Iron Works, Inc. v. Hodge, 
2020 Ark. App. 56, 595 S.W.3d 9 (2020). 


Joint Tortfeasors. 

It was error to grant. at this point in the 
case defendant subcontractor’s motion to 
compel discovery of the confidential settle- 
ment agreement between plaintiff and de- 
fendant general contractor that resulted 
from mediation, when the subcontractor 
sought contribution and apportionment of 
fault, because (1) any right of contribution 
does not arise until one joint tortfeasor 
pays more than the tortfeasor’s share of 
liability, and no damages had _ been 
awarded yet, and (2) it was error to find 
the general contractor and subcontractor 
were joint tortfeasors before any evidence . 
was presented. Contrary to plaintiffs ar- 
gument, however, the Civil Justice Re- 
form Act, § 16-55-201 et seq., did not 
eliminate contribution among “joint tort- 
feasors”. Wynne-Ark., Inc. v. Richard 
Baughn Constr., 2020 Ark. App. 140, 597 
S.W.3d 114 (2020). 


Limitation of Actions. 

A cause of action for contribution ac- 
crues when one joint tortfeasor pays more 
than his or her pro rata share of common 
liability; thus, the three-year statute of 
limitations under § 16-56-105 had not yet 
expired due to the fact that a settlement 
had just been entered where an executor 
and his wife agreed to pay more of their 
fair share in a trust dispute. Heinemann 
v. Hallum, 365 Ark. 600, 232 S.W.3d 420 
(2006). 

When homeowners sued a general con- 
tractor, who sought contribution and in- 


16-61-203 


demnity from subcontractors, the general 
contractor’s claims were not time-barred 
because, under subsection (b) of this sec- 
tion, the statute of limitations did not 
begin until a joint tortfeasor paid more 
than his or her share of liability. J-McDan- 
iel Constr. Co. v. Dale E. Peters Plumbing 
Ltd., 2014 Ark. 282, 4386 S.W.3d 458 
(2014). 


Retroactivity. 

Section 16-61-201 et seq., as amended 
by Acts 2013, No. 1116, did not apply 
retroactively to a medical malpractice ac- 
tion because Act 1116 added a new provi- 
sion in subsection (c) of this section pro- 
viding that the right to contribution is not 
limited to money damages but also in- 


16-61-203. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1116, 
§ 1, provided: “Legislative intent. It is the 
intent of the General Assembly that the 
rights afforded to joint tortfeasors by this 
act apply with equal force after the modi- 
fication of joint and several liability as 
provided in § 16-55-201, and that none of 
the rights granted to join tortfeasors by 
this act, including allocation of fault and 
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cludes the right to allocation of fault as 
among all joint tortfeasors and the rights 
provided for in § 16-61-204. English v. 
Robbins, 2014 Ark. 511, 452 S.W.3d 566 
(2014). 


Settlements. 

When homeowners sued a general con- 
tractor, who sought contribution and in- 
demnity from subcontractors, the general 
contractor’s settlement with the home- 
owners did not moot the contractor’s con- 
tribution and indemnity claims because 
the settlement extinguished the subcon- 
tractors’ liability to the homeowners. J- 
McDaniel Constr. Co. v. Dale E. Peters 
Plumbing Ltd., 2014 Ark. 282, 4386 S.W.3d 
458 (2014). 


credits for settlements entered into by 
other joint tortfeasors, shall be denied to 
joint tortfeasors.” 

Publisher’s Notes. This section, con- 
cerning judgment against one tortfeasor, 
was repealed by Acts 2013, No. 1116, § 4. 
The section was derived from Acts 1941, 
No. 315, § 3; A.S.A. 1947, § 34-1003. 


16-61-204. Release — Effect on injured person’s claim and on 
right of contribution. 


(a) Arelease by the injured person of one (1) joint tortfeasor, whether 
before or after judgment, does not discharge the other joint tortfeasors 


unless the release so provides. 


(b) A release by the injured person of a joint tortfeasor does not 


relieve the released tortfeasor from liability to make contribution to 
another joint tortfeasor unless the release is given before the right of 
the other joint tortfeasor to secure a money judgment for contribution 
has accrued and provides for a reduction, to the extent of the pro rata 
share of the released joint tortfeasor, of the injured person’s damages 
recoverable against all other joint tortfeasors. 

(c) When the injured person releases a joint tortfeasor, the injured 
person’s damages recoverable against all the other joint tortfeasors 
shall be reduced by the greatest of the following: 

(1) The amount of the consideration paid for the release; 

(2) The pro rata share of the released joint tortfeasor’s ene are 
for the injured person’s damages; or 

(3) Any amount or proportion by which the release provides that the 
total claim shall be reduced. 

(d) When the injured person releases a joint tortfeasor, the remain- 
ing defendants are entitled to a determination by the finder of fact of 
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16-61-204 


the released joint tortsfeasor’s pro rata share of responsibility for the 


injured person’s damages. 


History. Acts 1941, No. 315, § 4;A.S.A. 
1947, § 34-1004; Acts 2013, No. 1116, § 5. 

A.C.R.C. Notes. Acts 2013, No. 1116, 
§ 1, provided: “Legislative intent. It is the 
intent of the General Assembly that the 
rights afforded to joint tortfeasors by this 
act apply with equal force after the modi- 


fication of joint and several liability as 
provided in § 16-55-201, and that none of 
the rights granted to join tortfeasors by 
this act, including allocation of fault and 
credits for settlements entered into by 
other joint tortfeasors, shall be denied to 
joint tortfeasors.” 


RESEARCH REFERENCES | 


Ark. L. Rev. Samuel T. Waddell, Com- 
ment: Examining the Evolution of Non- 
party Fault Apportionment in Arkansas: 


Must a Defendant Pay More Than Its Fair 
Share?, 66 Ark. L. Rev. 485 (2013). 


CASE NOTES 
ANALYSIS Release. 

In a medical malpractice case, a release 
Agreements. executed by a patient and a hospital was 
Reduction in Damages. insufficient to release a doctor from liabil- 
Release. ity under this section based on language 
Retroactivity. in the release referencing the hospital’s 
employees. Luu v. Still, 102 Ark. App. 11, 

Agreements. 279 S.W.3d 481 (2008). 


Injured patient and a hospital agreed 
that they would inform the jury about a 
nurse anesthetist’s settlement with the 
patient and that the hospital would waive 
its right to a credit; in other words, they 
agreed that the jury would solely deter- 
mine the hospital’s liability and award 
monetary damages for harm caused by the 
hospital. An appellate court therefore re- 
fused to grant the patient’s request that 
the jury assess the hospital’s share alone 
and that the hospital pay its fair share of 
the damages. Villines v. N. Ark. Reg’] Med. 
Ctr., 2011 Ark. App. 506, 385 S.W.3d 360 
(2011). 


Reduction in Damages. 

In a vehicle rollover case, the manufac- 
turer was not entitled to have the compen- 
satory damage award reduced by 50 per- 
cent based on the fault of another driver, 
who had settled, because although the 
jury found the other driver was 50 percent 
at fault, the jury instructions asked the 
jury to find damages caused only by the 
vehicle manufacturer. Ford Motor Co. v. 
Washington, 2013 Ark. 510, 431 S.W.3d 
210 (2013). 


Retroactivity. 

Section 16-61-201 et seq., as amended 
by Acts 2013, No. 1116, did not apply 
retroactively to a medical malpractice ac- 
tion because this section provided rights 
for joint tortfeasors against released tort- 
feasors and provided that when an injured 
person released a joint tortfeasor, the re- 
maining defendants were entitled to a 
determination by the finder of fact of the 
released joint tortfeasor’s pro rata share of 
responsibility for the injured person’s 
damages, creating substantive rights that 
were absent from the previous version of 
the Uniform Contribution Among Tortfea- 
sors Act, § 16-61-201 et seq. English v. 
Robbins, 2014 Ark. 511, 452 S.W.3d 566 
(2014). 

Section 16-61-201 et seq., as amended 
by Acts 2013, No. 1116, did not apply 
retroactively to a medical malpractice ac- 
tion because Act 1116 added a new provi- 
sion in § 16-61-202 providing that the 
right to contribution is not limited to 
money damages but also includes the 
right to allocation of fault as among all 
joint tortfeasors and the rights provided 


16-61-205 


for in § 16-61-204. English v. Robbins, 
2014 Ark. 511, 452 S.W.3d 566 (2014). 


16-61-205. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1116, 
§ 1, provided: “Legislative intent. It is the 


intent of the General Assembly that the. 


rights afforded to joint tortfeasors by this 
act apply with equal force after the modi- 
fication of joint and several liability as 
provided in § 16-55-201, and that none of 
the rights granted to join tortfeasors by 
this act, including allocation of fault and 
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credits for settlements entered into by 
other joint tortfeasors, shall be denied to 
joint tortfeasors.” 

Publisher’s Notes. This section, con- 
cerning releases and the effect on right of 
contribution was repealed by Acts 2013, 
No. 1116, § 6. The section was derived 
from Acts 1941, No. 315, § 5; A.S.A. 1947, 
§ 34-1005. 


16-61-207. Third party practice — Amended complaints — 
Counterclaims and cross-complaints — Motion 
practice. 


(1) Before answering, a defendant seeking contribution in a tort 
action may move ex parte or, after answering, on notice to the plaintiff, 
for leave as a third party plaintiff to serve a summons and complaint 
upon a person not a party to the action who is or may be liable as a joint: 
tortfeasor to him or her to the plaintiff for all or part of the plaintiffs 
claim against him or her. If the motion is granted and the summons and 
complaint are served, the person so served, hereinafter called the third 
party defendant, shall make his or her defense to the complaint of the 
plaintiff and to the third party complaint in the same manner as 
defenses are made by an original defendant to an original complaint. 
The third party defendant may assert any defenses which the third 
party plaintiff has to the plaintiffs claim. The plaintiff may amend his 
or her pleadings to assert against the third party defendant any claim 
which the plaintiff might have asserted against the third party defen- 
dant had he or she been joined originally as a defendant. The third 
party defendant is bound by the adjudication of the third party 
plaintiffs liability to the plaintiff as well as of his or her own liability to 
the plaintiff and to the third party plaintiff. A third party defendant 
may proceed under this section against any person not a party to the 
action who is or may be liable as a joint tortfeasor to him or her or to the 
third party plaintiff for all or part of the claim made in the action 
against the third party defendant. 

(2) When a counterclaim is asserted against a plaintiff he or she may 
cause a third party to be brought in under circumstances which under 
this section would entitle a defendant to do so. 

(3) A pleader may either (a) state as a cross-claim against a coparty 
any claim that the coparty is or may be liable to the cross-claimant for 
all or part of a claim asserted in the action against the cross-claimant; 
or (b) move for judgment for contribution against any other joint 
judgment debtor, where in a single action a judgment has been entered 
against joint tortfeasors one (1) of whom has discharged the judgment 
by payment or has paid more than his or her pro rata share thereof. If 
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relief can be obtained as provided in this subsection no independent 
action shall be maintained to enforce the claim for contribution. 

(4) The court may render such judgments, one (1) or more in number, 
as may be suitable under the provisions of this subchapter. 

(5) [Repealed.] 

(6) In the event plaintiff or defendant fails to serve third parties in 
such time and manner as may be required for third parties to be 
brought in and for service on the same to have matured on the day set 
for the original proceedings between the original parties, such failure 
shall not delay prosecution of proceedings between the original parties 


or impair the original defendant’s right of contribution. 


History. Acts 1941, No. 315, § 7;A.S.A. 
1947, § 34-1007; Acts 1993, No. 759, § 1; 
2013, No. 1116, §§ 1, 7, 8. 

A.C.R.C. Notes. Acts 2013, No. 1116, 
§ 1, provided: “Legislative intent. It is the 
intent of the General Assembly that the 
rights afforded to joint tortfeasors by this 
act apply with equal force after the modi- 


fication of joint and several liability as 
provided in § 16-55-201, and that none of 
the rights granted to join tortfeasors by 
this act, including allocation of fault and 
credits for settlements entered into by 
other joint tortfeasors, shall be denied to 
joint tortfeasors.” 
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16-62-101. Survival of actions — Wrongs to person or property. 


RESEARCH REFERENCES 


Ark. L. Rev. Note, The Measure of Life: 
Determining the Value of Lost Years After 
Durham v. Marberry, 59 Ark. L. Rev. 125. 

T.W. Brown, Recent Developments: 
Claim for Invasion of Privacy Does Not 
Survive Decedent’s Death, 65 Ark. L. Rev. 
787 (2012). 


U. Ark. Little Rock L. Rev. J. Lyn 
Entrikin, The Right of Privacy in Arkan- 
sas: A Progressive State, 35 U. Ark. Little 
Rock L. Rev. 439 (2013). 


16-62-101 


PRACTICE, PROCEDURE, AND COURTS 


56 


CASE NOTES 


ANALYSIS 


Construction. 
Administration of Estate. 
Civil Rights. 

Death of Party. 

Evidence. 

Medical Malpractice. 
Multiple Actions. 

Parties. 


Construction. 

Decedent died when his vehicle hit the 
back of a farm tractor on a highway; on 
appeal, the administratrix of the dece- 
dent’s estate raised the issue of whether 
the circuit court erred in ruling that the 
wrongful-death statute allowing recovery 
of loss-of-life damages did not apply retro- 
actively. The language included in § 16- 
62-101(b) was added by Acts 2001, No. 
1516; however, the Act added only a new 
remedy to an already existing right, the 
act was meant to be applied retroactively, 
and the ruling of the circuit court on this 
issue was also error. McMickle v. Griffin, 
369 Ark. 318, 254 S.W.3d 729 (2007). 

Acts 2001, No. 1516 is meant to be 
applied retroactively. McMickle v. Griffin, 
369 Ark. 318, 254 S.W.3d 729 (2007). 


Administration of Estate. 

Wrongful death and survival action filed 
by decedent’s mother on behalf of herself 
and decedent was neither brought by and 
in the name of an appointed personal 
representative of decedent nor were dece- 
dent’s brother and biological father (both 
statutory beneficiaries .under § 16-62- 
102(d)), joined as plaintiffs as required for 
a wrongful death action under § 16-62- 
102(b). Further, neither the mother nor 
anyone else had been appointed an ad- 
ministrator or executor as required for a 
survival action under this section; there- 
fore, at the time the mother filed the 
action, she did not have standing to pur- 
sue the claims against defendants. Far- 
row v. Sammis, No. 3:07cv00097 SWW, 
2007 U.S. Dist. LEXIS 90429 (E.D. Ark. 
Dec. 7, 2007). 

Regarding a father’s motion to inter- 
vene in a mother’s wrongful death and 
survivor action for the sole purpose of 
seeking to stay the proceedings pending a 
determination from the probate court as 


to who would be named administrator of 
decedent son’s estate, Ark. R. Civ. P. 17 
had no application because the action was 
not filed in accordance with § 16-62- 
102(b) or this section and the original 
complaint thus was a nullity. When the 
original complaint was a nullity, Ark. R. 
Civ. P. 17 was inapplicable because the 
original complaint never existed and, 
therefore, there was no pleading to 
amend. Farrow v. Sammis, No. 
3:07cv00097 SWW, 2007 U.S. Dist. LEXIS 
90429 (E.D. Ark. Dec. 7, 2007). 


Civil Rights. | 

Arkansas survival statute was not ap- 
plicable to abate an Americans with Dis- 
abilities Act (ADA), 42 U.S.C. § 12111 et 
seq., claim for compensatory damages 
brought by a decedent’s estate; federal 
common law did not incorporate state 
survivorship law in light of the ADA’s 
broad remedial purpose and the need for a 
uniform federal rule. Guenther v. Griffin 
Constr. Co., Inc., 846 F.3d 979 (8th Cir. 
2017). | 


Death of Party. 

In a patient’s medical malpractice suit 
against her since-deceased surgeon and 
the hospital, the appellate court granted 
the patient’s motion to appoint the sur- 
geon’s widow as the special administra- 
trix of the surgeon’s estate for purposes of 
defending the case, reviving the case, and 
substituting the special administratrix in 
the surgeon’s stead because the patient’s 
personal-injury claims survived the sur- 
geon’s death under subdivision (a)(1) of 
this section. Section 16-62-106(a) gave the 
appellate court authority to appoint the 
widow, and the widow consented to stand 
in place of the surgeon. Taylor v. Land- 
herr, 101 Ark. App. 279, 275 S.W.3d 656 
(2008). 

Subdivision (a)(1) of this section did not 
provide for the claim of invasion of privacy 
to survive the death of the decedent. Can- 
nady v. St. Vincent Infirmary Med. Ctr., 
2012 Ark. 369, 423 S.W.3d 548 (2012). 


Evidence. 

Circuit court erred in granting the di- 
rected-verdict motion of the church, in- 
surer, and others, on the estate’s claim for 
loss-of-life damages under subsection (b) 
of this section because there was substan- 
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tial evidence from which a jury could have 
determined that the estate was entitled to 
loss-of-life damages. The testimony indi- 
cated that the decedent was a mother of 
four, as well as a grandmother; that she 
was close to her oldest daughter; that she 
had worked as a waitress; that she lived 
with a man for whom she had come to 
Arkansas; and that, at the time of the 
accident, the decedent was on her way toa 
family get-together. One Nat'l Bank v. 
Pope, 372 Ark. 208, 272 S.W.3d 98 (2008). 

An estate seeking loss-of-life damages 
pursuant to subsection (b) of this section 
must present some evidence that the de- 
cedent valued his or her life, from which a 
jury could infer and derive that value and 
on which it could base an award of dam- 
ages. Mere proof of life and then death is 
insufficient; that being said, it is not sug- 
gested that the evidence required be lim- 
ited to direct evidence, as circumstantial 
evidence may certainly be used as well. 
One Nat'l Bank v. Pope, 372 Ark. 208, 272 
S.W.3d 98 (2008). 


Medical Malpractice. 

Because the doctor’s failure to perform 
to the appropriate standard of care consti- 
tuted medical malpractice and was a 
proximate cause of the death of the child, 
under the Arkansas Wrongful Death stat- 
ute the child’s parents were awarded dam- 
ages sustained as a proximate result of his 
wrongful death; the parents were also 
entitled to damages under the Arkansas 
Survival Statute, § 16-62-101 et seq. 
McMullin v. United States, 515 F. Supp. 
2d 914 (E.D. Ark. 2007). 

Wrongful-death and _ survival action 
brought by the administratrix of the dece- 
dent’s estate against the medical center 
was time-barred under § 16-114-203 as 
the order appointing the administratrix 
was not effective until it was filed almost 
two weeks after the complaint was filed; 
therefore, at the time the administratrix 
filed this cause of action against the medi- 
cal center, she was not the administrator 
of the estate and did not have standing to 
pursue the claim against the medical cen- 
ter. As such, the complaint was a nullity. 
Hubbard v. Nat’l Healthcare of Pocahon- 
tas, Inc., 371 Ark. 444, 267 S.W.3d 573 
(2007). 


Multiple Actions. 
Circuit court’s order dismissing a 
wrongful death claim made pursuant to 
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§ 16-62-102(a) and (b), which failed to 
dispose of a survival claim made pursuant 
to this section, left the Arkansas Supreme 
Court without jurisdiction to entertain an 
appeal of the case in the absence of a final 
judgment. Myers v. McAdams, 366 Ark. 
435, 236 S.W.3d 504 (2006). 


Parties. 

Plaintiff lacked standing to sue when 
she filed the original complaint because 
she had not yet been appointed the admin- 
istrator of decedent’s estate (her mother’s 
estate) and because she was not the sole 
heir; however, upon being appointed ad- 
ministrator six days later, she was 
deemed to be a new party when she filed 
the timely amended complaint. Hackelton 
v. Malloy, 364 Ark. 469, 221 S.W.3d 353 
(2006). 

Summary judgment was_ properly 
awarded to a physician in a husband’s 
wrongful-death/survival action because 
when the husband filed his original suit, 
no order had been entered appointing him 
as administrator, nor were all of the wife’s 
heirs at law named as plaintiffs, as re- 
quired by this section and § 16-62-102(b). 
Norton v. Luttrell, 99 Ark. App. 109, 257 
S.W.3d 580 (2007). 

In a claim brought against the suppliers 
of a pain pump, a dismissal was proper 
because a wife, as a patient’s administra- 
trix, did not seek substitution under Fed. 
R. Civ. P. 25 prior to a nonsuit of the case 
when it was pending in federal court. 
Therefore, the patient and his wife did not 
receive the benefit of § 16-56-126. Wilson 
v. Lincare, Inc., 103 Ark. App. 329, 288 
S.W.3d 708 (2008). 

Special administrator of a reopened pro- 
bate case could file survival claims be- 
cause the claims belonged to the dece- 
dent’s estate and had to be filed by the 
personal representative of the estate or a 
special administrator. The trustee that 
had served as the estate’s personal repre- 
sentative did not have to file the claims. 
Arman v. Chi St. Vincent Hot Springs, 
2019 Ark. App. 187, 574 S.W.3d 731 
(2019). 

Cited: Johnson v. Greene Acres Nurs- 
ing Home Ass’n, 364 Ark. 306, 219 S.W.3d 
138 (2005); Miller v. Centerpoint Energy 
Res. Corp., 98 Ark. App. 102, 250 S.W.3d 
574 (2007); Lucas v. Wilson, 2011 Ark. 
App. 584, 385 S.W.3d 891 (2011). 
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16-62-102. Wrongful death actions — Survival. 


(a)(1) Whenever the death of a person or an unborn child as defined ~ 
in § 5-1-102 is caused by a wrongful act, neglect, or default and the act, 
neglect, or default would have entitled the party injured to maintain an 
action and recover damages in respect thereof if death had not ensued, 
then and in every such case, the person or company or corporation that 
would have been liable if death had not ensued shall be liable to an 
action for damages, notwithstanding the death of the person or the 
unborn child as defined in § 5-1-102 injured, and although the death | 
may have been caused under such circumstances as amount in law toa 
felony. 

(2) The cause of action created in this subsection shall survive the 
death of the person wrongfully causing the death of another and may be 
brought, maintained, or revived against the personal representatives of 
the person wrongfully causing the death of another. | 

(3) Aperson is not liable under this subsection when the death of the 
unborn child results from: 

(A) Alegal abortion, including an abortion performed to remove an 
ectopic pregnancy or other nonviable pregnancy where the embryo is 
not going to develop further; 

(B) The fault of the pregnant woman carrying the unborn child; 

(C) Assisted reproduction technology activity, procedure, or treat- 
ment; 

(D) Actions occurring before transfer to the uterus of the woman of 
an embryo created through in vitro fertilization; or 

(E) A woman or her healthcare provider using contraception 
approved by the United States Food and Drug Administration. 

(b) Every action shall be brought by and in the name of the personal 
representative of the deceased person. If there is no personal represen- 
tative, then the action shall be brought by the heirs at law of the 
deceased person. 

(c)(1) Every action authorized by this section shall be commenced 
within three (3) years after the death of the person alleged to have been 
wrongfully killed, except the action may be commenced against a 
person in the time period permitted to bring a murder charge under 
§ 5-1-109(a) if the person was convicted of one (1) of the following 
offenses: 

(A) Capital murder, § 5-10-101; 

(B) Murder in the first degree, § 5-10-102; or | 

-(C) Murder in the second degree, § 5-10-1038. . 

(2) Ifa nonsuit is entered for an action authorized by this section, the 
action shall be brought within one (1) year from the date the nonsuit 
was entered without regard to the date of the death of the person 
alleged to have been wrongfully killed. 

(d) The beneficiaries of the action created in this section are: 

(1) The surviving spouse, children, father, mother, brothers, and 
sisters of the deceased person; 
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(2) Persons, regardless of age, standing in loco parentis to the 
deceased; and 

(3) Persons, regardless of age, to whom the deceased stood in loco 
parentis at any time during the life of the deceased. 

(e) No part of any recovery referred to in this section shall be subject 
to the debts of the deceased or become, in any way, a part of the assets 
of the estate of the deceased person. 

(f)(1) The jury or the court, in cases tried without a jury, may fix such 
damages as will be fair and just compensation for pecuniary injuries, 
including a spouse’s loss of the services and companionship of a 
deceased spouse and any mental anguish resulting from the death to 
the surviving spouse and beneficiaries of the deceased. 

(2) When mental anguish is claimed as a measure of damages under 
this section, mental anguish will include grief normally associated with 
the loss of a loved one. 

(g) The judge of the court in which the claim or cause of action for 
wrongful death is tried or is submitted for approval of a compromise 
settlement, by judgment or order and upon the evidence presented 
during trial or in connection with any submission for approval of a 
compromise settlement, shall fix the share of each beneficiary, and 
distribution shall be made accordingly. However, in any action for 
wrongful death submitted to a jury, the jury shall make the apportion- 
ment at the request of any beneficiary or party. 

(h) Nothing in this section shall limit or affect the right of circuit 
courts having jurisdiction to approve or authorize settlement of claims 
or causes of action for wrongful death, but the circuit courts shall 
consider the best interests of all the beneficiaries under this section and 
not merely the best interest of the widow and next of kin as now 
provided by § 28-49-104. 

(i) It is not the responsibility of the personal representative of a 
deceased person to locate anyone in loco parentis who is not known to 
the personal representative to be in loco parentis to the deceased 
person. 


History. Acts 1957, No. 255, §§ 1-5; No. 1265, § 1; 2001, No. 1581, §§ 1, 2; 
1981, No. 625, § 1;A.S.A. 1947, §§ 27-906 2013, No. 1032, § 2; 2013, No. 1426, § 1. 
— 27-910; Acts 1993, No. 589, § 1; 2001, 
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CASE NOTES 


ANALYSIS 


Applicability. 
Beneficiaries. 
Complaint. 

Conflict of Laws. 
Medical Malpractice. 
Parties. 

—Special Administrator. 
Statute of Limitations. 
Survival Action. 


Applicability. 

Rejection of the husband’s claim that he 
had a curtesy interest in a settlement 
award involving his deceased wife was 
appropriate because the wife never pos- 
sessed a chose in action since there was no 
cause of action for wrongful death created 
in any individual beneficiary under this 
section, the wrongful-death statute. 
Bridges v. Shields, 2011 Ark. 448, 385 
S.W.3d 176 (2011). 


Beneficiaries. 

Circuit court erred in denying defen- 
dants’ motion to compel arbitration in a 
wrongful death action brought on behalf 
of a nursing home resident’s beneficiaries 
because under subdivision (a)(1) of this 
section, the wrongful-death beneficiaries 
were bound by the arbitration agreement 
executed by the nursing home resident. 
Searcy Healthcare Ctr., LLC v. Murphy, 
2013 Ark. 463 (2013). 

Trial court correctly determined that a 
decedent’s stepchildren were not benefi- 
ciaries of a wrongful-death settlement as 
that term was defined in the statute; at no 
time did the decedent assume the role or 
responsibilities of a parent with regard to 
either stepchild and, as such, the relation- 
ship between the stepchildren and the 
decedent never rose to the level of in loco 
parentis. Zulpo v. Blann, 2013 Ark. App. 
750 (2013). 

It was unnecessary to determine 
whether the decedent’s daughter was a 
beneficiary of the wrongful-death action 
because the jury absolved the doctor of 
negligence. Hartman v. Edwards, 2014 
Ark. App. 480, 442 S.W.3d 13 (2014). 

Circuit court correctly determined that 
a stepson was not a beneficiary of the 
wrongful death settlement his stepfa- 
ther’s estate entered into with a tortfeasor 


- because there was no clear error in its 


finding that the stepfather had never as- 
sumed the obligations of a parent to the 
stepson and that there never was an in 
loco parentis relationship; although the 
stepfather was married to the stepson’s 
mother, it was an on-again, off-again mar- 
riage. Williams v. Davis, 2021 Ark. App. 
199 (2021). 


Complaint. 

Although plaintiff lacked standing to 
sue when she filed the original complaint 
because she had not yet been appointed 
the administrator of decedent’s estate and 
she was not the sole heir, upon being 
appointed administrator six days later, 
she was deemed to be a new party when 
she filed the timely amended complaint; 
the original complaint remained a docu- 
ment setting out allegations satisfying the 
fact-pleading requirements for a com- 
plaint set out in Ark. R. Civ. P. 8(a) and 
the facts pled in the original complaint 
were adopted by reference under Ark. R. 
Civ. P. 10(c) into the amended complaint. 
Hackelton v. Malloy, 364 Ark. 469, 221 
S.W.3d 353 (2006). 

District court did not abuse its discre- 
tion in denying a motion to amend the 
complaint filed by plaintiff, the decedent’s 
daughter, pursuant to Fed. R. Civ. P. 15(a), 
in a wrongful death action where the 
daughter, who at the time she filed the 
original complaint was not yet the per- 
sonal representative of the estate and the 
heirs were not named as parties in the 
complaint, lacked standing to sue; the 
complaint amounted to a nullity and could 
not serve.as the foundation for an amend- 
ment.Williams v. Bradshaw, 459 F.3d 846 
(8th Cir. 2006). 


Conflict of Laws. 

District court erred in applying Arkan- 
sas law as a basis for dismissing plaintiffs 
suit seeking relief for the alleged impair- 
ment of its hospital lien by a decedent’s 
estate that had settled a wrongful death 
claim without paying the decedent’s medi- 
cal bills, because Arkansas’s interest did 
not outweigh concerns about forum shop- 
ping and maintenance of interstate order 
that favored the application of Tennessee 
law to plaintiffs lien impairment claim. 
Shelby Cnty. Health Care Corp. v. South- 
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ern Farm Bureau Cas. Ins. Co., 855 F.3d 
836 (8th Cir.), cert. denied, 138 S. Ct. 473, 
199 L. Ed. 2d 358 (U.S. 2017). 


Medical Malpractice. 

Wrongful-death and survival action 
brought by the administratrix of the dece- 
dent’s estate against the medical center 
was time-barred under § 16-114-203 as 
the order appointing the administratrix 
was not effective until it was filed almost 
two weeks after the complaint was filed; 
therefore, at the time the administratrix 
filed this cause of action against the medi- 
cal center, she was not the administrator 
of the estate and did not have standing to 
pursue the claim against the medical cen- 
ter. As such, the complaint was a nullity. 
Hubbard v. Nat’l Healthcare of Pocahon- 
tas, Inc., 371 Ark. 444, 267 S.W.3d 573 
(2007). 


Parties. 

Circuit court properly concluded that 
the next of kin’s wrongful death complaint 
against the physicians and nurses did not 
comply with § 16-62-102 (Supp. 1999) 
where there was no personal representa- 
tive and the decedent’s three siblings had 
not been named as plaintiffs in the action. 
Rice v. Tanner, 363 Ark. 79, 210 S.W.3d 
860 (2005). 

Order granting judgment on the plead- 
ings in favor of a city, county, and others in 
a 42 U.S.C.S. § 1983 wrongful death ac- 
tion was affirmed as, when the original 
complaint was filed, the plaintiff, the de- 
cedent’s daughter, was not yet the admin- 
istratrix of the estate and the caption did 
not list the heirs individually, as required 
by Fed. R. Civ. P. 10(a) and Ark. R. Civ. P. 
10(a); the complaint did not identify the 
heirs as parties and did not meet the 
requirements of subsection (b) of this sec- 
tion, thus, the daughter lacked standing 
to sue. Williams v. Bradshaw, 459 F.3d 846 
(8th Cir. 2006). 

Wrongful death and survival action filed 
by decedent’s mother on behalf of herself 
and decedent was neither brought by and 
in the name of an appointed personal 
representative of decedent nor were dece- 
dent’s brother and biological father (both 
statutory beneficiaries under subsection 
(d) of this section), joined as plaintiffs as 
required for a wrongful death action un- 
der subsection (b) of this section. Further, 
neither the mother nor anyone else had 
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been appointed an administrator or execu- 
tor as required for a survival action under 
§ 16-62-101; therefore, at the time the 
mother filed the action, she did not have 
standing to pursue the claims against 
defendants. Farrow v. Sammis, No. 
3:07cv00097 SWW, 2007 U.S. Dist. LEXIS 
90429 (E.D. Ark. Dec. 7, 2007). 
Regarding a father’s motion to inter- 
vene in a mother’s wrongful death and 
survivor action for the sole purpose of 
seeking to stay the proceedings pending a 
determination from the probate court as 
to who would be named administrator of 
decedent son’s estate, Ark. R. Civ. P. 17 
had no application because the action was 
not filed in accordance with subsection (b) 


of this section or § 16-62-1011 and the 


original complaint thus was a nullity. 
When the original complaint was a nullity, 
Ark. R. Civ. P. 17 was inapplicable because 
the original complaint never existed and, 
therefore, there was no pleading to 
amend. Farrow v. Sammis, No. 
3:07cv00097 SWW, 2007 U.S. Dist. LEXIS 
90429 (E.D. Ark. Dec. 7, 2007). 

Dismissal of a wrongful-death action 
against a doctor and a hospital was proper 
because the savings statute under § 16- 
62-102(b) did not apply since the case was 
improperly refiled by a mother and father 
as heirs at law when a personal represen- 
tative had been appointed; the personal 
representative should have been substi- 
tuted as the real party in interest prior to 
dismissal. Recinos v. Zelk, 369 Ark. 7, 250 
S.W.3d 221 (2007). 

Summary judgment was_ properly 
awarded to a physician in a husband’s 
wrongful-death/survival action because 
when the husband filed his original suit, 
no order had been entered appointing him 
as administrator, nor were all of the wife’s 
heirs at law named as plaintiffs, as re- 
quired by § 16-62-101 and subsection (b) 
of this section. Norton v. Luttrell, 99 Ark. 
App. 109, 257 S.W.3d 580 (2007). 

Trial court did not err by granting the 
doctors’ summary judgment because the 
medical malpractice action was not prop- 
erly filed within the two-year statute of 
limitations of § 16-114-203(a). The trial 
court did not err in holding that the No- 
vember 3, 2009 order of substitution of 
parties was ineffective and therefore the 
action was barred by the statute of limi- 
tations because: (1) the wrongful death 
complaint filed by the patient’s daughter 
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and husband in April 2009 was a nullity 
because four siblings of the patient were 
omitted as party plaintiffs as required by 
subsection (b) of this section and therefore 
it never existed; (2) the order of substitu- 
tion of parties that substituted the daugh- 
ter in her capacity of estate administrator 
as the party plaintiff did not allege any 
facts supporting the action and therefore 
did not constitute an amended complaint; 
(3) the order of substitution was entered 
on November 3, 2009, after the statute of 
limitations had expired as to each doctor 
in July 2009 and September 2009; and (4) 
the estate administrator could not estab- 
lish the first element of the continuous- 
course-of-treatment doctrine because she 
could not establish that the doctors pro- 
vided continuous treatment to the patient 
up to November 3, 2009. Mendez v. Glover, 
2010 Ark. App. 808, 379 S.W.3d 92 (2010). 


—Special Administrator. 

Because a special administrator was 
appointed in a reopened probate case, the 
special administrator was the duly ap- 
pointed representative for the wrongful- 
death statutory beneficiaries and was the 
proper party plaintiff in the tort case. 
Arman v. Chi St. Vincent Hot Springs, 
2019 Ark. App. 187, 574 S.W.3d 731 
(2019). 


Statute of Limitations. 

Motion to dismiss filed by an energy 
company should not have been granted 
because a claim was not time barred un- 
der § 16-62-102(c)(1) where it was filed 
within three years of death, but not within 
three years of an accident; there was no 
negligence claim filed by a decedent or on 
his behalf prior to the filing of a wrongful- 
death action. Miller v. Centerpoint Energy 
Res. Corp., 98 Ark. App. 102, 250 S.W.3d 
574 (2007). 

Under the savings statute, subdivision 
(c)(2) of this section, the administratrix 
had one year from the date of the nonsuit 
to refile her complaint against the medical 
center, and the administratrix did this by 
refiling her complaint on November 17, 
2005; therefore, the circuit court erred in 
dismissing the administratrix’s complaint 
against it. Brown v. Nat'l Health Care of 
Pocahontas, Inc., 102 Ark. App. 148, 283 
S.W.3d 224 (2008). 

Filing of a workers’ compensation claim 
did not toll the statute of limitations on a 
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wrongful death suit; the Arkansas Work- 
ers’ Compensation Commission’s primary . 
jurisdiction to determine workers’ com- 
pensation coverage did“not prevent the 
tort action from being filed while the 
workers’ compensation claim was pend- 
ing. Frisby v. Milbank Mfg. Co., 688 F.3d 
540 (8th Cir. 2012). 

Circuit court did not abuse its discretion 
when it dismissed a personal representa- 
tive’s wrongful death complaint as being 
untimely filed because the original pro se 
complaint filed by plaintiff, a nonlawyer, 
as the personal representative of the es- 
tate constituted the unauthorized practice 
of law and was a nullity and could not be 
amended; by the time an attorney filed a 
complaint, more than three years had 
passed since the decedent’s death, and the 
personal representative’s claims were 
barred by the three-year statute of limita- 
tions. Henson v. Cradduck, 2020 Ark. 24, 
593 S.W.3d 10 (2020). 


Survival Action. 

Circuit court’s order dismissing a 
wrongful death claim which failed to dis- 
pose of a survival claim made pursuant to 
§ 16-62-101 left the Arkansas Supreme 
Court without jurisdiction to entertain an 
appeal of the case in the absence of a final 
judgment. Myers v. McAdams, 366 Ark. 
435, 236 S.W.3d 504 (2006). 

Order appointing the administratrix on 
April 11, 2008, as special administratrix 
specifically stated that the term was for 
six months; thus, her term expired on 
October 11, 2003, before she filed com- 
plaints against all of the appellees except 
for the medical center; unless a person 
was the personal representative or execu- 
tor of the estate at the time of filing, he 
had no standing to file a complaint on 
behalf of the estate and any complaint 
filed was a nullity, and because the admin- 
istratrix’s complaint was a nullity, her 
nonsuit on December 6, 2004, did not 
dismiss these complaints; it dismissed 
only the properly filed complaint against 
the medical center, and because the first 
complaints: filed were nullities, the No- 
vember 17, 2005 complaint was the first 
complaint filed by a properly appointed 
personal representative and no savings 
statute applied; thus, the administratrix’s 
complaint against the medical personnel 
was barred by the statute of limitations. 
Brown v. Nat’! Health Care of Pocahontas, 
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Inc., 102 Ark. App. 148, 283 S.W.3d 224 
(2008). 
Cited: Johnson v. Greene Acres Nurs- 


16-62-108 


ing Home Ass'n, 364 Ark. 306, 219 S.W.3d 
138 (2005); Lucas v. Wilson, 2011 Ark. 


App. 584, 385 S.W.3d 891 (2011). 


16-62-104 — 16-62-106. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 

Publisher’s Notes. These sections, 
concerning death of a party or expiration 
of powers, were repealed by Acts 2013, No. 
1148, §§ 32[33]—34[35]. The sections were 
derived from: 

16-62-104. Civil Code, §§ 549, 550; C. & 
M. Dig., §§ 1053, 1054; Pope’s Dig., 


§§ 1256, 1257; A.'S.A. 1947, §§ 27-1001, 
27-1002. 

16-62-105. Civil Code, §§ 551-556; C. & 
M. Dig., §§ 1055-1060; Pope’s Dig., 
§§ 1258-1263; A.S.A. 1947, §§ 27-1003 — 
27-1008. 

16-62-106. Acts 1851, §§ 1, 2, 4, p. 102; 
C. & M. Dig., §§ 1050-1052; Pope’s Dig., 
§§ 1252, 1254, 1255; A.S.A. 1947, §§ 27- 
1009 — 27-1011. 


16-62-108. Revivor of actions against plaintiffs representative 
or successor — Exception. 


RESEARCH REFERENCES 


Ark. L. Rev. T.W. Brown, Recent Devel- 
opments, The Arkansas “Revivor” Stat- 
ute’s One-Year Limitations Period Applies 
to Both the Substitution of a Personal 


Representative and the Substitution of 
the Actual Injured Party, 66 Ark. L. Rev. 
347 (2013). 


CASE NOTES 


ANALYSIS 


Timeliness. 
Waiver of Objection. 


Timeliness. 

One-year statute of limitations in this 
section was applicable to bar a suit 
brought by a special administrator of an 
estate when the administrator died dur- 
ing the litigation. Ark. R. Civ. P. 25 merely 
governed the procedure for substituting a 
party and did not operate to enlarge the 
time in which substitution could occur. 
Ausman v. Hiram Shaddox Geriatric Ctr., 
2013 Ark. 66, 426 S.W.3d 379 (2013). 

Circuit court properly dismissed an ex- 
ecutor’s lawsuit against the owners of a 
nursing home because the savings stat- 
ute, § 16-56-126, did not apply to the facts 
of the case; the decedent passed away 
while her case was still pending, which 


abated the case, and it was nonsuited only 
after the case abated, and the executor 
had not timely moved for an order of 
substitution or commenced a new action 
within one year after decedent’s death. 
Garrett v. Progressive Eldercare Servs. — 
Saline, Inc., 2019 Ark. App. 201, 575 
S.W.3d 426 (2019). 


Waiver of Objection. 

Although a substitute representative of 
an estate made no formal request for 
substitution as plaintiff within the one- 
year limitations period of this section, he 
defended motions to dismiss based on the 
original representative’s disqualification 
and sought reconsideration of the dismiss- 
als; therefore, the defendants waived the 
issue of substitution. Taylor v. MCSA, 
LLC, 2013 Ark. 430, 4380 S.W.3d 113 
(2013). 

Cited: Wilson v. Lincare, Inc., 103 Ark. 
App. 329, 288 S.W.3d 708 (2008). 
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16-62-109. Time for revivor — Effect of expiration. 


CASE NOTES 


ANALYSIS 


Applicability. 
Dismissal. 
Waiver of Objection 


Applicability. 

Where the guardian of the wife’s estate 
failed to timely obtain letters of adminis- 
tration within forty days of the wife’s 
death, the guardian lost its authority to 
prosecute an action to contest her hus- 
band’s will on her behalf when it failed to 
comply with § 28-65-323. The circuit 
court erred by deciding the case based on 
a failure to comply with § 16-62-109, 
which concerned time for revivor of a civil 
action and was inapplicable in this special 
proceeding. First Sec. Bank v. Estate of 
Leonard, 369 Ark. 213, 253 S.W.3d 434 
(2007). 


Dismissal. 

Circuit court erred in striking and dis- 
missing son’s complaint as the circuit 
court order appointing son as special ad- 
ministrator for his deceased mother and 
ordering substitution of the parties pursu- 
ant to Ark. R. Civ. P. 25 was sufficient to 
revive the mother’s breach of contract and 
negligence action against the nursing 
home; the procedures in the reviver stat- 
ute, §§ 16-62-101 to 16-62-111, were su- 
perseded by the Rules of Civil Procedure 
in 1986 and no longer governed the proce- 


dure for obtaining an order of reviver and, 
thus, an order pursuant to the revivor 
statutes was unnecessary. Deaver v. Fau- 
con Props., Inc., 367 Ark. 288, 239 S.W.3d 
525 (2006). — 

One-year statute of limitations in § 16- 
62-108 was applicable to bar a _ suit 
brought by a special administrator of an — 
estate when the administrator died dur- 
ing the litigation. Ark. R. Civ. P. 25 merely 
governed the procedure for substituting a 
party and did not operate to enlarge the 
time in which substitution could occur. 
Language in this section regarding a spe- 
cial administrator’s powers ceasing for a 
period so long that the action cannot be 
revived further reinforced that the time 
limitation in § 16-62-108 applied, regard- 
less of whether it was the injured party 
who died or a special administrator. Aus- 
man v. Hiram Shaddox Geriatric Ctr., 
2013 Ark. 66, 426 S.W.3d 379 (2013). 


Waiver of Objection 

Although a substitute representative of 
an estate made no formal request for 
substitution as plaintiff within the one- 
year limitations period of § 16-62-108, he 
defended motions to dismiss based on the 
original representative’s disqualification 
and sought reconsideration of the dismiss- 
als; therefore, the defendants waived the 
issue of substitution. Taylor v. MCSA, 
LLC, 2013 Ark. 430, 4380 S.W.3d 113 
(2013). 


CHAPTER 63 
PLEADINGS AND PRETRIAL PROCEEDINGS 


SUBCHAPTER. 
2. PLEADINGS. 
3. JOINDER. 
4. CONTINUANCE OR DISMISSAL. 


SUBCHAPTER 2 — PLEADINGS 


SECTION. 

16-63-201, 16-63-202. [Repealed.] 
16-63-204, 16-63-205. [Repealed.] 
16-63-207. [Repealed.] 
16-63-209, 16-63-210. [Repealed.] 


SECTION. 

16-63-212 — 16-63-214. [Repealed.] 

16-63-216, 16-63-217. [Repealed.] 

16-63-221. Complaint — Amount in con- 
troversy. 
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Effective Dates. Acts 2011, No. 336, 
§ 2: Mar. 18, 2011. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that complaints are often miscon- 
strued with respect to the amount in con- 
troversy; that a plaintiff should be allowed 
to state with specificity the actual amount 
sought; that when a plaintiff pleads with 
particularity the amount in controversy 
the plaintiff should be bound by that 
pleading; and that this act is immediately 
necessary because the rules regarding 
pleading civil complaints should be imple- 


16-63-201, 16-63-202. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. | 

Publisher’s Notes. These sections, 
concerning pleadings, were repealed by 
Acts 2013, No. 1148, §§ 35[36], 36[37]. 
The sections were derived from: 


16-63-204, 16-63-205. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 3 

Publisher’s Notes. These sections, 
concerning answer by guardian of infant 
or insane person or by attorney for pris- 
oner and counterclaim, were repealed by 
Acts 20138, No. 1148, §§ 37[88], 38/39]. 
The sections were derived from: 


16-63-207. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 

Publisher’s Notes. This section, con- 

cerning libel and slander, was repealed by 


16-63-209, 16-63-210. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 

Publisher’s Notes. These sections, 
concerning instrument for payment of 
money only and actions for recovery of 
real property, were repealed by Acts 2013, 
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16-63-210 


mented without undue delay due to cur- 
rent strain on judicial dockets. Therefore, 
an emergency is declared to exist, and this 
act being immediately necessary for the 
preservation of the public peace, health, 
and safety shall become effective on: (1) 
The date of its approval by the Governor; 
(2) If the bill is neither approved nor 
vetoed by the Governor, the expiration of 
the period of time during which the Gov- 
ernor may veto the bill; or (3) If the bill is 
vetoed by the Governor and the veto is 
overridden, the date the last house over- 
rides the veto.” 


16-63-201. Civil Code, § 105; C. & M. 
Dig., § 1183; Pope’s Dig., § 1405; A.S.A. 
1947, § 27-1101. 

16-63-202. Acts 1915, No. 290, § 18; C. 
& M. Dig., § 1186; Pope’s Dig., § 1408; 
A.S.A. 1947, § 27-1104. 


16-63-204. Civil Code, § 122; C. & M. 
Dig., § 1203; Pope’s Dig., § 1425; A.S.A. 
1947, § 27-1122 

16-63-205. Civil Code, § 118; C. & M. 
Dig., § 1196; Pope’s Dig., § 1418; A.S.A. 
1947, § 27-1124 


Acts 2013, No. 1148, § 39[40]. The section 
was derived from Civil Code, §§ 1438, 144; 
C. & M. Dig., §§ 1228, 1229; Pope’s Dig., 
§§ 1452, 1453; A.S.A. 1947, §§ 27-1148, 
27-1149. 


No. 1148, §§ 40[41], 41[42]. The sections 
were derived from: 

16-63-209. Civil Code, § 138; Acts 1871, 
No. 48, § 1 [188], p. 219; C. & M. Dig., 
§ 1222; Pope’s Dig., § 1446; A.S.A. 1947, 
§ 27-1143. 

16-63-210. Civil Code, § 145; C. & M. 


16-63-212 


Dig., § 1230; Pope’s Dig., § 1454; A.S.A. 
1947, § 27-1145. 
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- 16-63-212 — 16-63-214, [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 

Publisher’s Notes. These sections, 
concerning presumptions and matters of 
judicial notice, irrelevant or redundant 
matter, and variance between pleading 
and proof, were repealed by Acts 2013, No. 
1148, §§ 42[43] — 44[45]. The sections 
were derived from: 


16-63-216, 16-63-217. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 

Publisher’s Notes. These sections, 
concerning constructive service and depo- 
sition, were repealed by Acts 2013, No. 
1148, §§ 45[46], 46[47]. The sections were 
derived from: 


16-63-212. Civil Code, § 137; C. & M. 
Dig., § 1221; Pope’s Dig., § 1445; A.S.A. 
1947, § 27-1141. 

16-63-213. Civil Code, § 140; C. & M. 
Dig., § 1225; Pope’s Dig., § 1449; A.S.A. 
1947, § 27-1154. 

16-63-214. Civil Code, §§ 150-152; C. & 
M. Dig., §§ 1234-1236; Pope’s Dig., 
§§ 1458-1460; A.S.A. 1947, §§ 27-1155 — 
27-1157. 


16-63-216. Civil Code, § 444; C. & M. 
Dig., § 6260; Pope’s Dig., § 8216; A.S.A. 
1947, § 27-1153. 

16-63-217. Acts 1915, No. 290, § 18; C. 
& M. Dig., § 1186; Pope’s Dig., § 1408; 
A.S.A. 1947, § 27-1104. 


16-63-221. Complaint — Amount in controversy. 


(a) A plaintiff. who files a complaint in a circuit or district court 


praying for an award of damages may, but is not required to, state an 
amount in controversy for the purposes of establishing subject-matter 
jurisdiction and determining if the amount sought is within the 
jurisdictional limits of the court. 

(b) A declaration allowed by subsection (a) of this section is binding 
on the plaintiff with respect to the amount in controversy unless the 
plaintiff subsequently amends the complaint to pray for damages in an 
amount that exceeds the jurisdictional limits of the court, at which time 
the amendment is governed by the Arkansas Rules of Civil Procedure. 


History. Acts 2011, No. 336, § 1. 
SUBCHAPTER 3 — JOINDER 


SECTION. 
16-63-301. [Repealed.] © 


16-63-301. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 

Publisher’s Notes. This section, con- 
cerning misjoinder, was repealed by Acts 


2013, No. 1148, § 47[48]. The section was 
derived from Civil Code, §§ 103, 104;C. & 
M. Dig. §§ 1078, 1079; Pope’s Dig., 
§§ 1286, 1287; A.S.A. 1947, §§ 27-1302, 
27-1303. 
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16-63-402 


SUBCHAPTER 4 — CONTINUANCE OR DISMISSAL 


SECTION. 
16-63-401. [Repealed.] 
16-63-407. [Repealed.] 


16-63-401. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 

Publisher’s Notes. This section, con- 
cerning continuance after amendment, 


was repealed by Acts 2013, No. 1148, 
§ 48[49]. The section was derived from 
Civil Code, § 157; C. & M. Dig., § 1244; 
Pope’s Dig., § 1468; A.S.A. 1947, § 27- 
1402. 


16-63-402. Continuance for absence of evidence or witness. 


CASE NOTES 


ANALYSIS 


Criminal Cases. 
Evidence. 
Reviewability. 


Criminal Cases. . 

Trial court committed a clear abuse of 
discretion in granting the State of Arkan- 
sas a continuance when the alleged rape 
victim did not appear at defendant’s trial 
because the State then had time to secure 
the only witness who could have provided 
evidence sufficient to convict defendant. 
Had the continuance not been granted, 
the charge against defendant likely would 
have otherwise been dropped. Hudson v. 
State, 2014 Ark. App. 253 (2014). 

Circuit court did not abuse its discretion 
in granting the State’s request for a con- 
tinuance in a prosecution for residential 
burglary and theft. The State learned of 
the second crowbar found at a material 
witness’s residence the Friday before fil- 
ing its motion on Monday, the State had 
scheduled that witness’s deposition and 
asked only for a two-day continuance, and 
defendant asserted below only the issue of 
the State’s diligence and failed to prove he 
was prejudiced by the continuance; even 
without the witness’s testimony, the link 
between the crowbar, defendant, and the 
victims’ home was established. An- 
druszczak v. State, 2017 Ark. App. 183, 
518 S.W.3d 114 (2017). 


Motions for a continuance were prop- 
erly denied as defendant was not diligent 
in his efforts to locate a potential witness 
and had not established the probable ef- 
fect of the witness’s testimony. In addi- 
tion, defendant failed to demonstrate any 
likelihood that he could produce the wit- 
ness and failed to provide an affidavit 
under this section. Wynn v. State, 2021 
Ark. App. 182 (2021). 


Evidence. 

Because the jury had before it ample 
evidence that the victim previously made 
claims of sexual abuse that no one be- 
lieved, defendant was not prejudiced dur- 
ing his trial for sexual assault by the trial 
court’s denial of his motion for a continu- 
ance, pursuant to subsection (a) of this 
section, to provide an investigator who 
could testify as to the victim’s inconsisten- 
cies and untruths. Brown v. State, 374 
Ark. 341, 288 S.W.3d 226 (2008). 


Reviewability. 


Revocation of defendant’s suspended 
imposition of sentence was appropriate 
because he never argued to the trial court 
that the state had not filed an affidavit in 
accordance with subsection (a) of this sec- 
tion. In the absence of an objection at 
trial, any argument concerning the failure 
to submit such an affidavit would not be 
addressed on appeal. Dotson v. State, 2011 
Ark. App. 731 (2011). 


16-63-407 
16-63-407. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 

Publisher’s Notes. This section, con- 
cerning striking causes of action, was re- 
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pealed by Acts 2013, No. 1148, § 49[50]. 
The section was derived from Civil Code, 
§ 102; C. & M. Dig., § 1077; Pope’s Dig., 
§ 1285; A.S.A. 1947, § 27-1408. 


SUBCHAPTER 5 — C1TIZEN PARTICIPATION IN GOVERNMENT ACT 


16-63-501. Title. 


RESEARCH REFERENCES 


ALR. Application of Anti-SLAPP (“Stra- 
tegic Lawsuit Against Public Participa- 
tion”) Statutes to Real Estate Develop- 
ment, Land Use, and Zoning Disputes. 64 
A.L.R.6th 365. 

Application of Anti-SLAPP (“Strategic 
Lawsuit Against Public Participation”) 


16-63-502. Legislative findings. 


Statutes to Invasion of Privacy Claim. 85 
A.L.R.6th 475. 

Application of Anti-SLAPP (Strategic 
Lawsuit Against Public Participation) 
Statutes to Defamation Claims Related to 
Websites or Internet Postings. 47 
A.L.R.7th Art. 7 (2020). 


RESEARCH REFERENCES 


Ark. L. Rev. Have I Been SLAPPed? 
Arkansas’s Attempt to Curb Abusive Liti- 


16-63-504. Immunity from suit. 


gation: The Citizen Participation in Gov- 
ernment Act, 60 Ark. L. Rev. 507. 


RESEARCH REFERENCES 


ALR. Application of Anti-SLAPP (“Stra- 
tegic Lawsuit Against Public Participa- 
tion”) Statutes to Real Estate Develop- 
ment, Land Use, and Zoning Disputes. 64 
A.L.R.6th 365. 

Application of Anti-SLAPP (“Strategic 
Lawsuit Against Public Participation”) 
Statutes to Invasion of Privacy Claim. 85 
A.L.R.6th 475. 


Application of Anti-SLAPP (Strategic 
Lawsuit Against Public Participation) 
Statutes to Defamation Claims Related to 
Websites or Internet Postings. 47 
A.L.R.7th Art. 7 (2020). 

Applicability of State Anti-SLAPP Stat- 
utes in Federal Diversity Cases. 45 A.L.R. 
Fed. 3d Art. 4 (2019). 


CHAPTER 64 
TRIAL AND VERDICT 
SECTION. SECTION. 
16-64-101 — 16-64-104. [Repealed.] 16-64-131. New business rule — Dam- 
16-64-111, 16-64-112. [Repealed.] ages. 


16-64-101 — 16-64-104. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 


“SECTION 2”. 
Publisher’s Notes. These sections, 
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concerning issues related to trial by court 
or jury, were repealed by Acts 2013, No. 
1148, §§ 50[51] — 53[54]. The sections 
were derived from: 

16-64-101. Civil Code, § 336; C. & M. 
Dig., § 1263; Pope’s Dig., § 1487; A.S.A. 
1947, § 27-1701. 

16-64-102. Civil Code, §§ 334, 335; Acts 
1871, No. 48, § 1 [334, 335], p. 219; C. & 


16-64-110. Order of trial. 


TRIAL AND VERDICT 


16-64-115 


M. Dig., §§ 1264, 1265; Pope’s Dig., 
§§ 1488, 1489; A.S.A. 1947, §§ 27-1702, 
27-1703. 

16-64-103. Civil Code, § 337; C. & M. 
Dig., § 1266; Pope’s Dig., § 1490; A.S.A. 
1947, § 27-1704. 

16-64-104. Civil Code, § 377; C. & M. 
Dig., § 1310; Pope’s Dig., § 1535; A.S.A. 
1947, § 27-1745. 


CASE NOTES 


Cited: City of Jacksonville v. Nixon, 
2014 Ark. App. 485, 442 S.W.3d 906 
(2014). 


16-64-111, 16-64-112. [Repealed.] 


Publisher’s Notes. These sections, 
concerning interpreters for persons with 
communication problems and for the deaf, 
were repealed by Acts 2013, No. 237, §§ 3, 
4. The sections were derived from: 

16-64-111. Acts 1973, No. 555, § 2; 


A.S.A. 1947, § 27-835; Acts 2001, No. 424, 
S02. 

16-64-112. Acts 1979, No. 664, §§ 1, 2; 
A.S.A. 1947, §§ 5-715.1, 5-715.2; Acts 
1991, No. 469, § 1. 


16-64-114. Jury instructions generally. 


CASE NOTES 


Formal Deliberations. 

Formal deliberations have begun where 
a jury has received its instructions and 
heard the arguments of counsel before 


retiring to the jury room. D.B.&J. Holden 
Farms, Ltd. P’ship v. Ark. State Highway 
Comm’n, 93 Ark. App. 202, 218 S.W.3d 355 
(2005). 


16-64-115. Jury instructions — Further instruction during de- 


-liberations. 


CASE NOTES 


ANALYSIS 


Appellate Review. 
Deposition Testimony. 
No Violation Found. 


Appellate Review. 

Because defendant did not argue at trial 
that the trial court failed to comply with 
this section when it allowed the replaying 
of a victim’s recorded testimony after the 
jury had begun deliberations, defendant 
failed-to preserve the issue for appellate 


review. King v. State, 2018 Ark. App. 309 
(2018). 


Deposition Testimony. 

In a medical malpractice action, a trial 
court did not err in allowing videotape 
deposition testimony by plaintiffs treat- 
ing physician to be replayed to the jury 
because no transcript of the deposition 
was available and the trial court complied 
with the requirements of this section by 
replaying the physician’s entire testi- 
mony, including both direct and cross- 


16-64-116 


examination, in open court with all par- 
ties present. Padilla v. Archer, 2011 Ark. 
App. 746, 387 S.W.3d 267 (2011). 


No Violation Found. 

Trial court did not err in denying an 
administratrix’s motion for a new trial 
after a jury awarded judgment to a home 
health care company and its employees in 
an action for negligence because a bailiff 
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did not violate the statute by answering a 
jury question; the bailiffs stated in an _ 
affidavit that after the bailiff informed the 
attorneys that the jury had a question, the 
jurors told the bailiff they had figured it 
out. Houchins v. Home Care Professionals 
of Ark., Inc., 2012 Ark. App. 5538, 423 
S.W.3d 655 (2012). 


16-64-116. Conduct of jury after submission of case. 


CASE NOTES 


No Violation Found. 

Trial court did not err in denying an 
administratrix’s motion for a new trial 
after a jury awarded judgment to a home 
health care company and its employees in 
an action for negligence because a bailiff 
did not violate the statute by answering a 


jury question; the bailiffs stated in an 
affidavit that after the bailiff informed the 
attorneys that the jury had a question, the 
jurors told the bailiff they had figured it 
out. Houchins v. Home Care Professionals 
of Ark., Inc., 2012 Ark. App. 553, 423 
S.W.3d 655 (2012). 


16-64-119. Verdict of jury — Polling jury. : 


RESEARCH REFERENCES 


Ark. L. Rev. Michael Kiel Kaiser, Case 
Note: Blueford v. Arkansas: Why the 
United States Supreme Court’s Construc- 
tion of Arkansas’s Criminal Transitional 


Jury Instructions Is Not Binding on Ar- 
kansas Courts, 66 Ark. L. Rev. 1083 
(2013). 


CASE NOTES 
ANALYSIS Polling the Jury. 
When, after a driver admitted liability 
Applicability. for a car crash, a jury awarded an alleg- 
Polling the Jury. edly injured party zero damages, the 
Apalicability party did not waive an objection to the 


This section pertains to civil trials and 
was inapplicable in this criminal case. 
Adams v. State, 2009 Ark. 375, 326 S.W.3d 
764 (2009), cert. denied, 559 U.S. 1021, 
130 S. Ct. 1922, 176 L. Ed. 2d 392 (2010). 


16-64-122. Comparative fault. 


verdict by declining to poll the jury; de- 
clining to poll a jury does not bar an 
appeal under Ark. R. Civ. P. 59. Wallis v. 
Keller, 2015 Ark. App. 348, 464 S.W.3d 
128 (2015). 


RESEARCH REFERENCES 


Ark. L. Rev. Samuel T. Waddell, Com- 
ment: Examining the Evolution of Non- 
party Fault Apportionment in Arkansas: 
Must a Defendant Pay More Than Its Fair 
Share?, 66 Ark. L. Rev. 485 (2013). 


Cristen C. Handley, Comment: Back to 
the Basics: Restoring Fundamental Tort 
Principles by Abolishing the Professional- 
Rescuer’s Doctrine, 68 Ark. L. Rev. 489 
(2015). 
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Spencer G. Dougherty, Unbuckling the 
Seat Belt Defense in Arkansas, 73 Ark. L. 
Rev. 135 (2020). 


TRIAL AND VERDICT 


16-64-122 


CASE NOTES 


ANALYSIS 


Construction. 
Applicability. 
Apportionment of Fault. 
Comparative Negligence. 
Jury. 

Jury Instructions. 
Pleading. 


Construction. 

Civil Justice Reform Act (CJRA), § 16- 
55-201 et seq., pertains to fault apportion- 
ment in a general way, and the Arkansas 
Comparative Fault Act under this section 
specifically defines fault and identifies 
whose fault can be apportioned. Because 
these two provisions address the same 
subject matter, it is reasonable to conclude 
that the general terms of the CJRA are 
intended to be subject to the specific terms 
of the Arkansas Comparative Fault Act. 
Billings v. Aeropres Corp., 522 F. Supp. 2d 
1121 (E.D. Ark. 2007). 


Applicability. 

Trial court should not have instructed 
the jury on comparative fault under this 
section in appellant’s action for damages 
resulting from'a car accident because ap- 
pellee was required to yield the right of 
way under § 27-51-603 and appellant did 
not have a duty to anticipate his failure to 
yield. The fact that appellant allegedly 
admitted fault by stating that she was 
looking for a parking spot was irrelevant 
as she had no duty; rather it was appel- 
lee’s duty to avoid the accident as he was 
backing out of a driveway onto the high- 
way on which appellant was traveling. 
Bell v. Misenheimer, 102 Ark. App. 389, 
285 S.W.3d 693 (2008), rev’d, 2009 Ark. 
222, 308 S.W.3d 120 (2009). 


Apportionment of Fault. 

Appellate court reversed a judgment 
that awarded no damages to a building 
owner even though the jury found that the 
owner was not liable and that a fire extin- 
guisher company and plaintiff restaurant 
were each fifty percent (50%) liable for 
damages caused by the fire as, under this 


section, the owner’s liability was to be 
compared to the company’s liability. Yu v. 
Metro. Fire Extinguisher Co., 94 Ark. App. 
317, 230 S.W.3d 299 (2006). 

Section 16-55-202 should be interpreted 
as being compatible with subsection (a) of 
this section, which limits the apportion- 
ment of fault to an individual or entity 
from whom the claiming party seeks to 
recover damages, which includes indi- 
viduals and entities that are subject to 
being brought into a suit pursuant to a 
cross or third party claim under Ark. R. 
Civ. P. 13, 14, but excludes nonparties who 
are otherwise immune from suit, includ- 
ing employers who are immune pursuant 
to § 11-9-105(a), the exclusive remedies 
provision of the Workers’ Compensation 
Law, § 11-9-101 et seq. Billings v. Aero- 
pres Corp., 522 F. Supp. 2d 1121 (E.D. 
Ark. 2007). 


Comparative Negligence. 

In a wrongful death case brought by 
pedestrian’s administratrix, the trial 
court did not err by denying plantiffs 
motion for directed verdict on defendant 
motorist’s assertion of comparative fault; 
there was substantial evidence that the 
pedestrian was negligent. There was tes- 
timony that the driver never crossed the 
center line and had remained in the 
northbound lane at all times, and it was 
up to the jury to determine the weight and 
value to be given to the testimony of the 
witnesses. Belcher v. Denton, 2016 Ark. 
App. 263, 492 S.W.3d 551 (2016). 


Jury. 

Circuit court’s error in resubmitting a 
negligence case on special interrogatory 
verdict forms without allowing the indi- 
vidual the opportunity to argue to the jury 
the effects of the answers to the interroga- 
tories pursuant to § 16-64-122(d) was not 
harmless error where the jury appor- 
tioned each party fifty percent (50%) fault, 
even the slightest tipping of those per- 
centages in favor of the individual would 
have resulted in a judgment against the 
owner of the electrical wire, the jury had 
been deadlocked at one point, six to six, 
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only the minimum number of jurors 
needed for a verdict were in agreement, 
and the error was particularly injurious 
because the individual could not have 
known at closing arguments that special 
interrogatory forms would be used. Camp- 
bell v. Entergy Arkansas, Inc., 363 Ark. 
132, 211 S.W.3d 500 (2005). 

Trial court did not err in a product 
liability action in allowing evidence of a 
driver’s alcohol consumption and instruct- 
ing the jury on comparative fault under 
subsection (a) of this section; it was for the 
jury to decide whether the driver’s fault, if 
any, served as a proximate cause of the 
truck catching on fire. Gartman v. Ford 
Motor Co., 2013 Ark. App. 665, 430 S.W.3d 
218 (2013). 


Jury Instructions. 
Trial court properly instructed the jury 
on comparative fault as the broad lan- 
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guage set forth in this section contra- 

dicted plaintiffs claim that fault should 

not be compared in enhanced-injury cases; 
under Arkansas law, comparative fault 

was applicable to all actions for personal 

injury or wrongful death. Bishop v. Tariq, 

Inc., 2011 Ark. App. 445, 384 S.W.3d 659 

(2011). 


Pleading. 

As a consequence of failing to plead 
contributory negligence as an affirmative 
defense, defendant retailer did not have 
available the full benefit of a contributory 
negligence defense under subsection (b) of 
this section, but the failure did not make 
all evidence relating to plaintiffs conduct 
excludable under Fed. R. Evid. 401 and 
403. Dupont v. Fred’s Stores of Tenn., Inc., 
652 F.3d 878 (8th Cir. 2011). 


16-64-131. New business rule — Damages. 


(a) In a case involving a recognized tort or breach of contract, there 
is no absolute denial of damages for lost profits to a newly established 


business. 


(b) A newly established business is subject to the same standard of 
proof for lost profits as any other business regardless of how long the 
newly established business has operated. | 


History. Acts 2017, No. 1103, § 3. 

A.C.R.C. Notes. Acts 2017, No. 1103, § 
1, provided: “Legislative findings. The 
General Assembly finds that: 

“(1) Courts in this state and others may 
have perceived Arkansas as a ‘new busi- 
ness rule’ state concerning the exclusion of 
lost profit damages for a newly estab- 
lished business; 

“(2) Damages have been recoverable in 
this state if they can be established with a 
reasonable degree of certainty; and 

“(3) The question of damages, both as 
to measure or amount, is a question of 


fact, and thus Arkansas has not applied a 
rigid ‘new business rule’ to bar the award 
of future lost profits in tort or breach of 
contract cases.” 

Acts 2017, No. 1103, § 2, provided: 
“Legislative intent. The General Assembly 
intends to: 

“(1) Annul the application of the ‘new 
business rule’ on any action for damages 
consisting of lost profits; and 

“(2) Prohibit the recognition of the ‘new 
business rule’ in a court in this state.” 


CHAPTER 65 
JUDGMENTS GENERALLY 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
5. SuRVIVAL AND REVIVAL. 
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16-65-108 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 
16-65-114. Interest on judgments. 
16-65-117. Judgment as lien on land. 


RESEARCH REFERENCES 


SECTION. 
16-65-113. Entry into judgment book — 
Index. 
ALR. “One Satisfaction Rule” as 


Ground for Summary Judgment. 20 


A.L.R.7th Art. 6 (2017). 


16-65-103. Computation of amount of judgment. 


CASE NOTES 


ANALYSIS 


Costs. 
Final Judgment. 
Multiple Parties. 


Costs. 

In a condemnation action, costs 
awarded were to be treated as a judgment 
and the trust was entitled to postjudg- 
ment interest. City of Bryant v. Boone 
Trust, 2018 Ark. App. 547, 564 S.W.3d 550 
(2018). 


Final Judgment. 

In a case alleging breach of contract 
that arose from a termination of employ- 
ment, a July 2013 order lacked finality 
because it did not calculate an amount 
that a former employee was entitled to in 
dollars and cents; the fact that the court 
found that the former employee was en- 


titled to lost wages of $45,000 less the 
amount she earned while employed by the 
county clerk did not cure a defect in a 
January 2013 order. Helena-West Helena 
Pub. Sch. Dist. v. Shields, 2014 Ark. App. 
519 (2014). 


Multiple Parties. 

Judgment in a vehicle rollover case was 
not final as required by Ark. R. App. P. Civ. 
2(a)(1), because it merely set forth the 
jury’s findings that both the vehicle manu- 
facturer and the other driver were respon- 
sible and the total amount of damages, 
rather than a specific dollar amount owed 
by the manufacturer pursuant to this sec- 
tion. Ford Motor Co. v. Washington, 2013 
Ark. 88 (2013). 

Cited: McWhorter v. McWhorter, 2009 
Ark. 458, 344 S.W.3d 64 (2009); Daniel v. 
Ark. Dep’t of Human Servs., 2017 Ark. 
206, 520 S.W.3d 258 (2017). 


16-65-108. Judgments, orders, sentences, and decrees without 


notice void. 


CASE NOTES 


Judgment Void. 

Judgment debtors were properly 
granted summary judgment in the judg- 
ment creditor’s foreclosure action because 
the judgment was not revived in accord 
with the statute governing the issuance of 


a writ for scire facias as a writ had not 
been served on the debtors as required by 
the statute; thus, the order of revivor was 
void. Rose v. Harbor East, Inc., 2013 Ark. 
496, 430 S.W.3d 773 (2013). 
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16-65-113. Entry into judgment book — Index. 


(a) The clerk must keep among the records of the court a book to be © 
called the judgment book. 

(b) The entry in the judgment book must show the names of the 
plaintiff and defendant and, if more than one (1), then of the first- 
named of each in the pleadings with the words “and others”, the term at 
which the judgment was entered, and a reference to the order book and 
page at which the judgment is to be found, with a space left for the entry 
of the satisfaction of the judgment. 

(c)(1) The clerk shall immediately after the rendition of any judg- 
ment or decree enter it in the judgment book, in which shall be 
alphabetically cross-indexed all the judgments of the court, according to 
the surnames of the plaintiff and defendant. If there is more than one 
(1) plaintiff or defendant, then the names of all plaintiffs and defen- 
dants shall be so indexed and cross-indexed. 

(2) It shall be so arranged that all the judgments in the case of 
plaintiffs whose surnames commence with the same letter and all of 
each term shall immediately succeed each other. 

(d) If a clerk scans judgments so that they appear in full on an 
internet-based system or other similar electronic system and are 
searchable by name and case number, the requirements of this sub- 
chapter no longer apply. 


History. Rev. Stat., ch. 84, § 31; Civil A.S.A. 1947, §§ 29-118, 29-120, 29-121; 
Code, § 424; Acts 1909, No. 17, § 1, p.26; Acts 2009, No. 1209, § 1. 
C. & M. Dig., § 6282; Pope’s Dig., § 8238; 


16-65-114. Interest on judgments. 


(a)(1) Except as provided in subdivision (a)(2) of this section, a 
judgment entered by a court shall bear post-judgment interest and, if 
appropriate under the facts of the case, prejudgment interest: 

(A) In an action on a contract at the rate provided by the contract 
or at a rate equal to the Federal Reserve primary credit rate in effect 
on the date on which the judgment is entered plus two percent (2%), 
whichever is greater; and 

(B) In any other action at a rate equal to the Federal Reserve 
primary credit rate in effect on the date on which the ae is 
entered plus two percent (2%). 

(2) Interest on a judgment shall not exceed the maximum rate 
permitted under Arkansas Constitution, Amendment 89. 

(b) A judgment rendered or to be rendered against a county in the 
state on a county warrant or other evidence of county indebtedness 
shall not bear interest. 


History. Acts 1868, No. 9, § 2, p. 32; 1947, § 29-124; Acts 2009, No. 633, § 15; 
1893, No. 78, § 1, p. 145; C. & M. Dig., 2013, No. 1140, § 1; 2019, No. 995, § 1. 
§ 7360; Pope’s Dig., § 9399; Acts 1975, Amendments. The 2019 amendment, 
No. 474, § 1; 1985, No. 782, § 1; A.\S.A. in the introductory language of (a)(1), de- 
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leted “interest on” preceding “a judg- 
ment”, inserted “post-judgment”, and 
added “and, if appropriate under the facts 
of the case, prejudgment interest”; substi- 
tuted “at a rate equal to the Federal 


16-65-117 


Reserve primary credit rate in effect on 
the date on which the judgment is entered 
plus two percent (2%)” for “ten percent 
(10%) per annum” in (a)(1)(A); and made a 
similar change in (a)(1)(B). 


RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Annual 
Survey of Caselaw: Tort Law, 27 U. Ark. 
Little Rock L. Rev. 759. 


CASE NOTES 


ANALYSIS 


In General. 
Construction. 
Costs. 


In General. 

In a home sale breach of contract action, 
reversal and remand for a damages trial 
mooted the issue as to whether the sellers 
were entitled to postjudgment interest 
pursuant to subsection (a) of this section. 
Heflin v. Brackelsberg, 2010 Ark. App. 
261, 374 S.W.3d 755 (2010). 


Construction. 
Under this section, postjudgment inter- 
est on attorney’s fees does not accrue until 


the date the trial court quantifies the 
amount of attorney’s fees in dollars and 
cents. Daniel v. Ark. Dep't of Human 
Servs., 2017 Ark. 206, 520 S.W.3d 258 
(2017). 


Costs. 

In a condemnation action, costs 
awarded were to be treated as a judgment 
and the trust was entitled to postjudg- 
ment interest. City of Bryant v. Boone 
Trust, 2018 Ark. App. 547, 564 S.W.3d 550 
(2018). 

Cited: DC Xpress, L.L.C. v. Briggs, 
2009 Ark. App. 651, 343 S.W.3d 603 
(2009). 


16-65-117. Judgment as lien on land. 


(a)(1)(A) A judgment in the Supreme Court or circuit courts of this 
state, and in the United States district courts or United States 
bankruptcy courts within this state, shall be a lien on the real estate 
owned by the defendant in the county in which the judgment was 
rendered from the date of its rendition only if the clerk of the court 
which rendered the judgment maintains a permanent office within 
the county, at which office permanent records of the judgments of the 
court are continuously kept and maintained, and the judgment has 
been filed with the circuit clerk. A judgment in the district courts of 
this state shall not be a lien on the real estate owned by the defendant 
in the county in which the judgment was rendered until the judgment 
has been filed and indexed in the judgment records of the circuit clerk 
in the county in which the judgment was rendered. 

(B) As to any person who does not have actual notice of the 
rendition of the judgment, the judgment shall be a lien from the date 
the judgment is recorded and indexed by the court clerk in a manner 
that provides reasonable notice to the public. 

(2)(A) If a judgment is rendered by one (1) of the courts in a county 
where the clerk of the court does not maintain a permanent office at 
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which permanent records of the judgments of the court are continu- 
ously kept and maintained, the judgment shall not be a lien on the - 
land of the defendant in that county until a certified copy of the 
judgment is filed in the office of the circuit clerk of that county. 

(B) As to any person who does not have actual notice of the 
rendition of the judgment, the judgment shall be a lien from the date 
the judgment is recorded and indexed by the court clerk in a manner 
that provides reasonable notice to the public. 

(b)(1) No such judgment shall be a lien on the land of the defendant 
in any other county until a certified copy of the judgment is filed in the 
office of the clerk of the circuit court of the county in which the land lies. 

(2) As to any person who does not have actual notice of the rendition 
of the judgment, the judgment shall be a lien from the date the 
judgment is recorded and indexed by the court clerk in a manner that 
provides reasonable notice to the public. 

(c)(1) The clerk, on the filing in his or her office of a certified copy of 
a judgment of any of the courts mentioned in subsection (a) of this 
section, and upon the payment of three dollars ($3.00), shall immedi- 
ately proceed to docket and index the judgment in the same manner as 
though rendered in the court of his or her own county. From that time, 
the judgment shall be a lien on the defendant’s lands in that county. 

(2) It shall be the duty of the court clerk to index each judgment 
immediately upon filing it in the permanent records of the judgments of 
the court. For purposes of this section, the term “judgments” shall 
include any order, decree, or judgment which contains a provision for 
payment of money for the support and care of any child or children 
through the registry of the court. 

(d)(1)(A) The liens authorized by this section shall: 

(a) Continue in force for ten (10) years from the date of the 
judgment; and 

(ii) Be revived only under § 16-65-501. 

(B) An act or circumstance that may toll or renew the limitations 
period provided by § 16-56-114 for the underlying judgment shall not 
revive or extend the duration of a lien authorized by this section. 
(2) Except as provided in § 16-65-501, a transcript of the judgment 

of revivor, when filed in other counties, shall have the same and like 

effect as a judgment of revivor has in the county in which it is rendered. 


History. Acts 1891, No. 56, §§ 1, 2, p. 
92; C. & M. Dig., §§ 6299, 6300; Pope’s 
Dig., §§ 8255, 8256; Acts 1945, No. 55, 
§ 2; 1959, No. 182, § 1; 1963, No. 124, 
§ 1; 1977, No. 333, § 3; 1985, No. 228, 
§ 1; A.S.A. 1947, §§ 12-1720, 29-130, 29- 
131; Acts 1987, No. 356, § 1; 1989, No. 
931, § 1; 1993, No. 1179, § 1; 1995, No. 


475, § 1; 2011, No. 227, § 2.; 2015, No. 
bo eG 

Amendments. The 2015 amendment 
redesignated (d)(1) as (d)(1)(A);\ in 
(d)(1)(A), inserted designations (i) and (ii) 
and substituted “Be revived only under” 
for “may be revived under”; and added 


(d)(1)(B). 


77 JUDGMENTS GENERALLY 


16-65-501 


RESEARCH REFERENCES 


Ark. L. Notes. Laurence and Circo, An 
Exchange of Collegial Memoranda on the 
Attachment of a Judgment Lien to Real 


Property Subject to a Buy-Sell Agreement, 
2006 Arkansas L. Notes 93. 


CASE NOTES 


ANALYSIS 


Homestead. 
Judgments. 


Homestead. 

Through 11 U.S.C.S. § 544(a)(1), the 
bankruptcy provided Chapter 12 debtors 
in possession with judgment lien rights 
under subdivision (a)(1) of this section, 
but the property was subject to an Ark. 
Const. Art. 9, § 3, homestead to which 
such a lien could not attach, thus, avoid- 
ance of creditor bank’s mortgage was not 
available under § 544(a)(1). Caine v. First 
State Bank of Crossett (In re Caine), 462 
B.R. 688 (Bankr. W.D. Ark. 2011), affd, 
No. 1:12-CV-1012, 2014 U.S. Dist. LEXIS 
43360 (W.D. Ark. Mar. 31, 2014). 


Judgments. 

Judgment debtor, which obtained a 
judgment against a debtor in Texas, and 
recorded its judgment in the real property 
records of an Arkansas county, had an 
enforceable judgment lien against the 


debtor’s real property in that county. 
United States v. Neal, 255 FR.D. 638 
(W.D. Ark. 2008), aff'd, 391 Fed. Appx. 569 
(8th Cir. 2010). 

Directed verdict was appropriate, be- 
cause the judgment debtors did not own 
the property, and as a matter of law, the 
company’s judgment lien did not attach to 
the property that was now owned by the 
current owner; there was no evidence that 
the judgment debtors owned the property. 
Buckeye Ret. Co., LLC v. Walter, 2012 
Ark. App. 257, 404 S.W.3d 173 (2012). 

Circuit court erred in granting a de- 
claratory judgment in favor of a judgment 
debtor’s widow because the foreign judg- 
ment that the judgment creditors regis- 
tered against the debtor was finalized 
before he died, and thus, the judgment 
acted as a lien against the debtor’s, and 
now the widow’s, real property. Harris v. 
Temple, 2013 Ark. App. 605 (2013). 

Cited: Canady v. Petit Jean State 
Bank, 2015 Ark. App. 313, 463 S.W.3d 328 
(2015). 


16-65-121. Judgments, etc., effective from date rendered. 


CASE NOTES 


Construction. 

Court did not err in finding that appel- 
lees timely revived the 1999 decree where 
they filed their writ of scire facias on May 
13, 2009, within ten years from May 25, 
1999, the effective date of the decree, 
because the Arkansas Supreme Court had 


previously found Ark. R. Civ. P. 58 effec- 
tively superseded this section, and there 
was no reason not to extend this finding, 
which involved this more generally appli- 
cable section, to § 16-65-501. Middleton v. 
Lockhart, 2012 Ark. 131, 388 S.W.3d 451 
(2012). 


SUBCHAPTER 5 — SURVIVAL AND REVIVAL 


SECTION. 
16-65-501. Scire facias. 


16-65-501. Scire facias. 


(a) The plaintiff or his or her legal representatives at any time before 
the expiration of the lien of a judgment may sue out a scire facias to 
revive the judgment. 
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(b) The scire facias shall be served on the defendant or his or her 
legal representatives, terre-tenants, or other person occupying the - 
land, and may be directed to and served in any county in this state. 

(c)(1) If the defendant cannot be found, the court shall make an order 
briefly setting forth the nature of the case and requiring all persons 
interested to appear on a date set by the court and show cause why the 
judgment or decree should not be revived and lien continued. 

(2) A copy of the order shall be put up for four (4) weeks at the 
courthouse door of the county in which the judgment or decree may 
have been rendered.. | 

(d) If upon service or publication of the scire facias, as required in 
subsection (c) of this section, the defendant or any other person 
interested does not appear and show cause why such judgment or 
decree shall not be revived, the judgment shall be revived and the lien 
continued for another period of ten (10) years and so on from time to 
time as often as may be necessary. 

(e) If a scire facias is sued out before the termination of the lien of 
any judgment or decree, the lien of the judgment revived shall have 
relation to the day on which the scire facias issued. 

(f) No scire facias to revive a judgment shall be issued except within 
ten (10) years from the date of the rendition of the judgment, or if the 
judgment shall have been previously revived, then within ten (10) years 
from the order of revivor. 

(g)(1) Unless before the expiration of a judgment the notice under 
subdivision (g)(2) of this section is recorded in the real property records 
of a county other than the county in which an action under this section 
is filed: 

(A) A scire facias to revive the judgment is not effective in the 
county other than the county in which an action under this section is 
filed; and 

(B)G) A recorded judgment lien may not be revived against real 
property in the county other than the county in which an action under 
this section is filed. 

(ii) This subdivision (g)(1)(B) does not prevent a judgment creditor 
from registering a judgment or recording a judgment lien in a new 
county after a judgment is obtained or revived. 

(2) The notice shall include with respect to the action: 

(A) The names of the judgment debtors and judgment creditors; 

(B) The name of the court and case number in which the judgment 
was rendered; 

(C) The name of the county in which the petition for a writ of scire 
facias was filed; 

(D) The date on which the petition was filed; and 

(EK) A statement that the filing party intends to maintain its 
judgment lien against any property of the Judgment debtor located in 
the county in which the notice is filed. 
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History. Rev. Stat., ch. 84, §§ 6-11; Acts 
1891, No. 110, § 1, p. 192; C. & M. Dig., 
§§ 6316-6322; Pope’s Dig., §§ 8271-8277; 
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16-65-602 


Acts 1983, No. 718, §§ 1, 2; 1985, No. 228, 
§ 2;A.S.A. 1947, §§ 29-601—29-607; Acts 
2011, No. 227, § 1. 


CASE NOTES 


ANALYSIS 


Not Granted. 
Revival. 
Service of Process. 


Not Granted. 

Writ of scire facias was not granted 
under this section because there was no 
foreclosure judgment from 2003 to revive; 
no judgment of foreclosure was entered, 
an order did not put the court’s directive of 
sale into execution, and a trial judge still 
had to appoint a commissioner and set a 
date, time, and location for the sale. Bly v. 
Collister, 2014 Ark. App. 476 (2014). 


Revival. . 

Under this section, the dealership own- 
er’s writ of scire facias to revive a ten- 
year-old judgment against the partner 
should have been granted because the 
owner’s 1993 judgment had not been sat- 
isfied; the partner had twice tendered the 
cash and stock certificates but, despite his 
efforts, he had been unable to extinguish 
his judgment debt. Carder Buick-Olds Co. 
v. Wooten, 2009 Ark. App. 310, 308 S.W.3d 
156 (2009). 

Court did not err in finding that appel- 
lees timely revived the 1999 decree where 
they filed their writ of scire facias on May 
13, 2009, within ten years from May 25, 


1999, the effective date of the decree, . 


because the Arkansas Supreme Court had 
previously found Ark. R. Civ. P. 58 effec- 
tively superseded § 16-65-121, and there 
was no reason not to extend this finding, 


which involved the more generally appli- 
cable § 16-65-121, to this section. Middle- 
ton v. Lockhart, 2012 Ark. 131, 388 S.W.3d 
451 (2012). 

Court did not err in concluding that the 
1999 decree could be revived by a writ of 
scire facias under this section, because the 
1999 decree was entitled to the same 
footing as a judgment, and chancery 
courts had the statutory power to issue 
writs of execution to enforce their decrees. 
Middleton v. Lockhart, 2012 Ark. 131, 388 
S.W.3d 451 (2012). 


Service of Process. , 

Judgment debtors were properly 
granted summary judgment in the judg- 
ment creditor’s foreclosure action because 
the judgment was not revived in accord 
with the statute governing the issuance of 
a writ for scire facias as a writ had not 
been served on the debtors as required by 
the statute; thus, the order of revivor was 
void. Rose v. Harbor East, Inc., 2013 Ark. 
496, 430 S.W.3d 773 (2013). 

Judgment creditor’s complaint to fore- 
close on a judgment lien was dismissed 
because (1) no writ of scire facias to revive 
the judgment lien was served on the judg- 
ment debtor, now deceased, as required by 
this section, before orders reviving the 
judgment were entered, so the orders 
were void ab initio, and (2) more than 10 
years had elapsed since the judgment lien 
was validly revived, so the lien had ex- 
pired and the complaint had no basis. 
Horne v. Cuthbert, 2015 Ark. App. 592, 
473 S.W.3d 559 (2015). 


SUBCHAPTER 6 == SATISFACTION | 


16-65-602. Entry of satisfaction. 


CASE NOTES 


Moot. 

Circuit court declined the creditors’ re- 
quest to enter judgment against an appeal 
bond surety and the appellate court de- 
clined to address the merits of the issue 


because it was moot, as the debtor paid 
the judgment, the creditors entered a sat- 
isfaction of that judgment, and an opinion 
from the appellate court would have no 
practical effect on that legal controversy 
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and would only be advisory. Bollinger v. 
Farm Credit Midsouth, PCA, 2021 Ark. 
App. 112, 619 S.W.3d 398 (2021). 


CHAPTER 66 
EXECUTION OF JUDGMENTS 


SUBCHAPTER. 
1. GENERAL PRovISIONS. 
2. Property SuBJECT TO EXECUTION — EXEMPTIONS. 
4. LEvy AND SALE. 7 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 
16-66-106. [Repealed.] 
16-66-118. Defaults of officers. 


16-66-101. Execution issued on final judgment order. 
CASE NOTES. 


Cited: The v. Tiner, 2012 Ark. App. 
483, 422 S.W.3d 178 (2012): 


16-66-106. [Repealed.] 


Publisher’s Notes. This section, re- 
quiring joint execution on a judgment 
against several defendants, was repealed 
by Acts 2021, No. 981, § 1, effective July 


28, 2021. The section was derived from — 
Civil Code, § 674; C. & M. Dig., § 4257; 
Pope’s Dig., § 5269; A.S.A. 1947, § 30- 
108. 


16-66-118. 


(a) Each officer to whom any execution is delivered shall be liable 
and bound to pay the whole amount of money specified in or endorsed 
on the execution and directed to be levied if he or she willfully: 

(1) Neglects or refuses to execute or levy the execution according to 
law; 

(2) Takes in execution any property, or if any property is delivered to 
him or her by any person against whom an execution may have been 
issued, and the officer neglects or refuses to make a sale of the property 
sO el ced according to law; 

(3) Does not return the execution on or before the return day 
specified therein; 

(4) Makes a false return of the execution; or 

(5) After having taken the defendant’s body in execution, permits 
him or her to,escape, and does not have his body according to the 
command of the writ. : 


Defaults of officers. 
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(b) It shall be the duty of the clerk of the court from which any 
execution may be issued to endorse on the execution the time when it 
_ was returned. 

(c) If the officer, on the return of any execution or at the time the 
execution ought to be returned, does not have the money which he or 
she may have become liable to pay as prescribed in subsection (a) of this 
section and does not pay the money over according to the command of 
the writ, any person aggrieved thereby may have his or her action 
against the officer and his or her securities, upon his or her official bond. 

(d) If any officer sells any property under any execution, whether he 
or she received payment therefor or not, or makes the money specified 
in or endorsed on any execution and directed to be levied, or any part 
thereof, and does not have the amount of such sales or the money so 
made before the court and does not pay over the same according to law, 
he or she shall be liable to pay the whole amount of the sale or money 
by him or her made to the person entitled thereto, with lawful interest 
thereon, and damages in addition at the rate of ten percent (10%) per 
month to be computed from the time when the execution is made 
returnable until the whole is paid, to be recovered in an action against 
the officer and his or her securities on his or her official bond. 

(e)(1) The party aggrieved may proceed against the officer by the 
motion before the court in which the writ is returnable in a summary 
manner, ten (10) days’ previous notice of the intended motion being 
given, on which motion the court shall render judgment for the amount 
which ought to have been paid, with interest and damages as provided 
in subsection (d) of this section, and award execution thereon. 

(2) The proceeding against any officer by motion in the manner 
prescribed in subdivision (e)(1) of this section shall not be construed to 
exempt the securities of the officer from liability. 

(f)(1) It shall be the duty of every officer to whom any execution may 
be directed, issued on any judgment recovered on motion according to 
the provisions of subsections (d) and (e) of this section, to execute the 
execution within fifteen:(15) days after it shall be delivered to him or 
her. 

(2) The officer shall be subject to the same penalties and liabilities 
for every default therein as on other executions. 

(g) If any sheriff or other officer to whom any execution may be 
legally directed refuses to receive the execution and execute it according 
to law, the officer shall be deemed guilty of a misdemeanor in office and 
shall also be liable to the party aggrieved for the amount of money 
specified in the execution, to be recovered against him or her and his or 
her securities on his or her official bond. 


History. Rev. Stat., ch. 60, §§ 62-67;C. §§ 5372-5377; A.S.A. 1947, §§ 30-1001 — 
& M. Dig., §§ 4360-4365; Pope’s Dig., 30-1006; Acts 2013, No. 319, § 1. 
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SuBCHAPTER 2 — Property SUBJECT TO EXECUTION — EXEMPTIONS 


SECTION. 

16-66-209. Exemption — Proceeds of life, 
health, accident, and dis- 
ability insurance — Defi- 
nition. 


Effective Dates. Acts 2021, No. 879, 
§ 2: Apr. 25, 2021. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that certain judgment creditors are 
being denied viable avenues of collecting 
on valid judgments; that judgment credi- 
tors holding a valid judgment should be 
able to start collecting on, or exercise all 
lawful rights to begin the process of col- 
lecting on, valid judgments; that making 
available to creditors insurance proceeds 
going to a beneficiary who committed a 
felony giving rise to the loss is sound 
public policy that should be adopted by 
this state; and that this act is immediately 


necessary because the longer a judgment 
creditor has to wait to begin collecting on 
a valid judgment, the longer justice is 
delayed. Therefore, an emergency is de- 
clared to exist, and this act being immedi- 
ately necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto.” 


RESEARCH REFERENCES 


Ark. L. Notes. Laurence, Common-law 
Exemptions, 2005 Arkansas L. Notes 65. 


16-66-209. Exemption — Proceeds of life, health, accident, and 
disability insurance — Definition. . 


(a)(1) To the extent permitted by the Arkansas Constitution, all 
moneys paid or payable to any resident of this state under an insurance 
policy providing for the payment of life, sick, accident, or disability 
benefits shall be exempt from liability or seizure under judicial process 
of any court and shall not be subjected to the payment of any debt by 
contract or otherwise by any writ, order, judgment, or decree of any 
court. 

(2) The exemption under subdivision (a)(1) of this section does not 
apply to a writ, order, seizure, or other judicial process arising from a 
judgment for damages for personal injury involving a felony offense for 
which the beneficiary has been convicted in a federal or state court. 

(b) As used in this section, “moneys” means a payment made under 
an insurance policy to compensate: | 

(1) The insured or beneficiary for a claim under the policy; or 

(2) The owner, insured, or beneficiary for the cash surrender value of 
the policy. 
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(c) Nothing in this section shall be construed to affect the validity of 
any sale, assignment, mortgage, pledge, or hypothecation of a policy of 
insurance or the avails, proceeds, or benefits of a policy of insurance. 


History. Acts 1933, No. 102, § 1; Pope’s 
Dig., § 7988; A.S.A. 1947, § 30-208; Acts 
2009, No. 469, § 1; 2021, No. 879, § 1. 


Amendments. The 2021 amendment 
added (a)(2). 


RESEARCH REFERENCES 


ALR. Validity, Construction, and Appli- 
cation of State Exemption Statutes for 
Proceeds of Personal Injury or Wrongful 
Death Lawsuits. 99 A.L.R.6th 481 (2014). 


16-66-210. Homestead Exemption Act. 


CASE NOTES 


ANALYSIS 


Construction. 
Extent of Exemption. 
Head of a Family. 


Construction. 

Defendant’s testimony that he was en- 
titled to Second Amendment protection for 
his possession of a machine gun and a 
sawed off shotgun was properly withheld 
from the jury, where he was only a mem- 
ber of an unregulated militia; whether he 
was entitled to court-appointed counsel 
depended upon the homestead exemption 
under this section. United States v. 
Fincher, 538 F.3d 868 (8th Cir. 2008), cert. 
denied, 555 U.S. 1174, 129 S. Ct. 1369, 
173 L. Ed. 2d 591 (2009). 


Extent of Exemption. 

Homestead exemption under subdivi- 
sion (c)(1) of this section extended to only 
80 of defendant’s 120 acres of real prop- 
erty, and defendant and his wife could 
claim only a single homestead exemption. 
Defendant therefore had 40 acres of non- 
homestead property that could have been 
sold to pay legal fees, and reimbursement 


was required for legal services provided 
under the Criminal Justice Act, 18 
U.S.C.S. § 3006A. United States v. 
Fincher, 593 F.3d 702 (8th Cir. 2010). 


Head of a Family. 

Where an unmarried bankruptcy debtor 
lived with his non-dependent sibling, the 
debtor nonetheless qualified as head of 
household for purposes of a homestead 
exemption since his dependent parent 
lived with him prior to the parent’s death 
and there was no showing that the home- 
stead was terminated; it was irrelevant 
that the parent was only partially depen- 
dent upon debtor, that debtor might not 
have been legally obligated to support the 
parent, and that the parent died prior to 
debtor’s bankruptcy. In re Morris, 340 
B.R. 78 (Bankr. W.D. Ark. 2006). 

Because each debtor was an Arkansas 
resident, was head of a household, and 
had claimed the appropriate acreage, 
debtors were, for the purposes of the opin- 
ion, entitled to claim their respective 
eighty acres as exempt under Arkansas 
law. In re White, 450 B.R. 866 (Bankr. 
E.D. Ark. 2011). 


16-66-211 
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16-66-211. Claiming exemptions — Schedule of property — Stay 
of execution — Levy on remainder of property — - 


CASE NOTES 


Appeal. 
ANALYSIS 
Contempt. 
Noncompliance. 
Contempt. 


There was no err in holding appellants 
in contempt for failing to comply with this 
section, because the court was not depen- 
dent upon affidavits or verified petitions, 
appellants were served with a copy of the 
contempt petition, appellants were repre- 
sented by counsel and had an opportunity 
to defend at the hearing on the petition for 
contempt; the court had ordered appel- 
lants to file their schedules of assets with 
the court clerk within forty-five days from 
the date:of the judgments, and the court 
was not dependent upon affidavits or veri- 
fied petitions since all the court had to do 
was examine the court clerk’s files and see 
that the schedules had not been filed 
within forty-five days to establish a prima 


facie case of contempt. P. J. Transp., Inc. v. 
First Serv. Bank, 2012 Ark. App. 292 
(2012). 


Noncompliance. 

Defendant’s motion for the return of 
personal property that was seized in re- 
sponse to plaintiffs writ of execution and 
to claim statutory exemptions was denied 
because defendant had not filed with the 
court a schedule, verified by affidavit, set- 
ting forth all of his property as required by 
this section, which Fed. R. Civ. P. 69(a) 
made applicable to the proceeding, and as 
to defendant’s claim of statutory exemp- 
tions under 11 U.S.C.S. § 522(d), defen- 
dant failed to offer any evidence that he 
had filed for bankruptcy, and defendant 
had not followed the procedures set forth 
in 11 U.S.C.S. § 521 for filing a schedule 
of assets. Chanel, Inc. v. Adamson, No. 
07-mc-00028, 2008 U.S. Dist. LEXIS 9292 
(W.D. Ark. Jan. 29, 2008). 


16-66-217. Election of bankruptcy exemptions. 


RESEARCH REFERENCES 


ALR. What Constitutes State or Local 


plying 11 U.S.C. § 522(b)(3)(A) or Its Pre- 


Law That is Applicable on Date of Filing of | decessor in Opt-Out States. 76 A.L.R. Fed. 


Bankruptcy Petition for Purposes of Ap- 


2d 333. 


CASE NOTES 


Cited: In re Kastl, No. 2:13-bk-70057, 
2013 Bankr. LEXIS 3342 (Bankr. W.D. 
Ark. Aug. 15, 2013). 


16-66-218. Exemptions from execution under federal bank- 


ruptcy proceedings. 


RESEARCH REFERENCES 


ALR. Jewelry and Clothing as Within 
Debtor’s Exemptions under State Stat- 
utes. 44 A.L.R.6th 481. 

Construction and Application of Exemp- 
tion for Firearms under State Law. 46 


A.L.R.6th 401. 

Construction and Application of State 
Exemptions for Health Aids. 100 
A.L.R.6th 251 (2014). 
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16-66-301 


CASE NOTES 


Constitutionality. 


Because subdivisions (a)(2) and (4) of 


this section provide for exemptions in ex- 
cess of the amount set by the Arkansas 


Constitution, the statutory exemptions 
are unconstitutional. In re Kelley, 455 
B.R. 710 (Bankr. E.D. Ark. 2011). 


16-66-220. Pension and profit-sharing plans. 


CASE NOTES 


Interpretation. 

Subdivision (a)(1) of this section was not 
unconstitutional, because the IRA exemp- 
tion was not an absolute exemption of all 
personal property, and as such, did not 
offend Ark. Const. Art. 9, § 2; as long as 
the exemption at issue was not an abso- 


lute exemption of all personal property, 
but instead related only to exempting cer- 
tain funds from general garnishment stat- 
utes, then the exemption did not violate 
Ark. Const. Art. 9, § 2. Clinical Study 
Ctrs., Inc. v. Boellner, 2012 Ark. 266, 411 
S.W.3d 695 (2012). 


16-66-221. Schedule of property — Filing. 


CASE NOTES 


Application and Construction. 

This section did not apply to the judg- 
ment debtors, because the debtors had not 
been residents of Arkansas for more than 
seven years, and subsection (c) merely 
required the court to include the asset- 


schedule provision in its order if a resi- 
dent defendant was required to prepare 
such a schedule in accordance with sub- 
section (a). Hauser v. Sims, 2012 Ark. App. 
295, 423 S.W.3d 104 (2012). 


SUBCHAPTER 3 — STAYING, QUASHING, OR VACATING WRIT 


16-66-301. Petition to judge, stay, quash, or set aside execution 


— Proceedings. 
CASE NOTES 
ANALYSIS 2015 Ark. App. 378, 467 S.W.3d 152 (2015). 
Sane Noncompliance. 
ae SP eaieonhe j In a case involving a writ of execution, a 
Graeme ty uss debtor failed to follow subsection (a) of 
Applicability. this section because he did not file a 


Circuit court erred in staying the execu- 
tion of a judgment until the judgment holder 
appeared to show cause for failing to attend 
his deposition because there was no order, 
definite or otherwise, that the judgment 
holder potentially could be found in con- 
tempt for willfully disobeying. Lone v. Koch, 


petition verified by an affidavit to chal- 
lenge the writ; however, despite a trial 
court’s ruling that the debtor’s response 
did not comply with the statute, the trial 
court considered most or all of the pled 
defenses. Looney v. Raby, 100 Ark. App. 
326, 268 S.W.3d 345 (2007). 


16-66-402 
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SUBCHAPTER 4 — LEvy AND SALE 


SECTION. 
16-66-416. Return of execution. 


16-66-402. Levy on real estate — Certificate of levy filed with 
recorder — Levy as notice to purchaser or mort- 


gagee. 


CASE NOTES 


Lis Pendens. 

Judgment debtor, which obtained a 
judgment against a debtor in Texas, and 
recorded its judgment in the real property 
records of an Arkansas county, had an 


16-66-416. Return of execution. 


enforceable judgment lien against the 
debtor’s real property in that county. 
United States v. Neal, 255 F.R.D. 638 
(W.D. Ark. 2008), affd, 391 Fed. Appx. 569 
(8th Cir. 2010). 


(a) All executions shall be returnable within ninety (90) days from 


their date. 


(b)(1) If an execution is satisfied, the officer may return thereon in 
substance, “satisfied”, unless it is by the sale of the property, then that 


fact must be stated. 


(2) If satisfied in part, he or she must state what part and why the 


residue is not made. 


(3) If levied and no sale has been ads for the want of bidders, or no 
property has been found, he or she must state that fact. 


History. Civil Code, § 673; C. & M. 
Dig., §§ 4353-4356; Pope’s Dig., §§ 5365- 


5368; A.S.A. 1947, §§ 30-431 — 30-434; 
Acts 2013, No. 319, § 2. 


16-66-418. Discovery in aid of execution — Equitable proceed- 


ings — Attachment. 


RESEARCH REFERENCES 


Ark. L. Rev. Mark James Chaney, Re- 
cent Developments: Arkansas Supreme 
Court Departs from Uniform Trust Code, 
Holds Non-Spendthrift Trusts for Manda- 
tory Lifetime Distributions Cannot Be At- 
tached by the Beneficiary’s Creditors, and 
Equitable Liens on Future Trust Distribu- 
tions Are Not Available to Creditors Un- 


less the Funds Are Permanently Unreach- 
able Through Any Other Legal Process, 67 
Ark. L. Rev. 509 (2014). 

U. Ark. Little Rock L. Rev. Lynn Fos- 
ter, Arkansas’s Trust Code and Trust 
Planning: A Ten-Year Perspective, 38 U. 
Ark. Little Rock L. Rev. 301 (2016). 


CASE NOTES 


Jurisdiction. 

Judgment creditor’s claim under this 
section was improper where the debtors’ 
future distributions in trusts would be- 


come reachable when they became due, 
and thus, there was another legal process 
that could be utilized. J.B. Hunt, LLC v. 
Thornton, 2014 Ark. 62, 432 S.W.3d 8 (2014). 
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16-66-602 


SUBCHAPTER 6 — Unirorm ENFORCEMENT OF FoREIGN JUDGMENTS ACT 


16-66-601. Definition. 


RESEARCH REFERENCES 


Ark. L. Rev. Recent Developments, 
Child Support Decrees — Uniform En- 


forcement of Foreign Judgments Act 
Mathews v. Mathews, 59 Ark. L. Rev. 803. 


CASE NOTES 


ANALYSIS 


In General. 
Applicability. 
Authentication. 


In General. 

Where the circuit court amended a 
Washington state order to reflect the 
lower amount of money owed by the em- 
ployer, as garnishee, to the insurer, the 
employer’s motion was a direct attack on 
the Washington state default judgment. 
Nationwide Ins. Enter. v. Ibanez, 368 Ark. 
432, 246 S.W.3d 883 (2007). 


Applicability. 

Uniform Enforcement of Foreign Judg- 
ments Act, § 16-66-6011 et seq., was en- 
acted before Ark. Const. Amend. 80 and 


§ 16-11-301, and Ark. R. Civ. P. 44 there- 
fore supersedes it with respect to how 
foreign judgments must be filed with an 
Arkansas court. Agility Fin. Credit Union 
v. Largent, 2018 Ark. App. 358, 552 S.W.3d 
471 (2018). 


Authentication. 

Petition to revive a foreign judgment 
was properly granted because it was au- 
thenticated under Ark. R. Civ. P. 44 where 
it was signed by a clerk for a United 
States Bankruptcy Court; the Arkansas 
Supreme Court’s rule-making authority 
over procedural matters was exclusive. It 
was argued that the proper authentica- 
tion process was not followed when a 
certified copy of the judgment was at- 
tached to an application. Bird v. Shaffer, 
2012 Ark. App. 464 (2012). 


16-66-602. Filing and status of foreign judgments. 


CASE NOTES 


ANALYSIS 
Applicability. 
Application. 
Entitlement to Registration. 
Hearing. 


Proper Registration Accepted. 


Applicability. 

Circuit court did not err in concluding 
that the creditor’s foreign judgment did 
not serve as a lien on real estate owned by 
the judgment debtor where the creditor 
had not registered the judgment as re- 
quired by Ark. R. Civ. P. 44. Although the 
foreign judgment was accompanied with a 
certificate of authenticity, the judgment 
itself was not attested or certified to be a 
true copy of the original document as 
required by the court rule. Agility Fin. 


Credit Union v. Largent, 2018 Ark. App. 
358, 552 S.W.3d 471 (2018). 

Uniform Enforcement of Foreign Judg- 
ments Act, § 16-66-601 et seq., was en- 
acted before Ark. Const. Amend. 80 and 
§ 16-11-301, and Ark. R. Civ. P. 44 there- 
fore supersedes it with respect to how 
foreign judgments must be filed with an 
Arkansas court. Agility Fin. Credit Union 
v. Largent, 2018 Ark. App. 358, 552 S.W.3d 
471 (2018). 


Application. 

Petition to revive a foreign judgment 
was properly granted because it was au- 
thenticated under Ark. R. Civ. P. 44 where 
it was signed by a clerk for a United 
States Bankruptcy Court; the Arkansas 
Supreme Court’s rule-making authority 
over procedural matters was exclusive. It 
was argued that the proper authentica- 


16-66-602 


tion process was not followed when a 
certified copy of the judgment was at- 
tached to an application. Bird v. Shaffer, 
2012 Ark. App. 464 (2012). 


Entitlement to Registration. 

It was proper to deny a horse owner’s 
motion to dismiss a company’s application 
for registration of a default judgment ob- 
tained by the company in Delaware court 
against the horse owner, who was an Ar- 
kansas resident, as the Delaware court 
properly exercised personal jurisdiction 
over the horse owner. The evidence sup- 
ported the conclusion that the horse 
owner was in fact transacting business in 
Delaware, the horse owner utilized the 
companys transportation services to 
move his horses to and from the Delaware 
Park Racetrack, and it was clear that the 
horse owner had at least one employee in 
Delaware helping him conduct business 
within the state; moreover, foreign judg- 
ments are presumed valid. Hessee v. Si- 
moff Horse Transp., LLC, 2020 Ark. App. 
229, 599 S.W.3d 694 (2020). 

Uniform. Enforcement of Foreign Judg- 
ments Act, § 16-66-601 et seq., requires 
only that the foreign judgment be regular 
on its face and duly authenticated to be 
subject to registration; the foreign judg- 
ment is conclusive, except for the defenses 
of fraud in the procurement or want of 
jurisdiction in the rendering court, and in 
this case, the Arkansas circuit court must 
have implicitly found that the Delaware 
court had jurisdiction because that was 
the only way the registration of the for- 
eign judgment could be proper. Although 
concise, the circuit court’s ruling con- 
tained the only finding needed — that the 
company complied with the laws of Dela- 
ware in obtaining its judgment. Hessee v. 
Simoff Horse Transp., LLC, 2020 Ark. 
App. 229, 599 S.W.3d 694 (2020). 

There was no impediment to to entry of 
a default judgment obtained by a company 
in Delaware court against a horse owner, 
who was an Arkansas resident, because 
service of process was accomplished.in the 
manner necessary to permit the entry of a 
default judgment under Delaware law, the 
Delaware default judgment was founded 
on Delaware law regarding personal juris- 
diction, and the Delaware court expressly 
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ruled that the horse owner had received 
proper service of process. While Arkansas . 
law does not provide for service by first 
class mail when the certified letter is 
returned “unclaimed”, Delaware law does. 
Hessee v. Simoff Horse Transp., LLC, 
2020 Ark. App. 229, 599 S.W.3d 694 
(2020). 


Hearing. 

No hearing was mandated on a horse 
owner’s motion to dismiss a company’s 
application for registration of a foreign 
default judgment against him, as the law 
of Delaware allowed a Delaware court to 
award damages based on affidavits, the 
record on appeal contained no request for 
a hearing and thus the horse owner 
waived any right he might have had for a 
hearing, there was no:indication that the 
Arkansas court failed to consider the 
horse owner’s written response, and the 
Delaware court had before it sufficient 
evidence to determine the amount of dam- 
ages. Hessee v. Simoff Horse Transp., 
LLC, 2020 Ark: App. 229, 599 S.W.3d 694 
(2020). 


Proper Registration Accepted. 

Judgment. debtor, which obtained a 
judgment against a debtor in Texas, and 
recorded its judgment in the real property 
records of an Arkansas county, had an 
enforceable judgment lien against the 
debtor’s real property in that county. 
United States v. Neal, 255 F.R.D. 638 
(W.D. Ark. 2008), aff'd, 391 Fed. Appx. 569 
(8th Cir. 2010). 

Trial court had jurisdiction to issue a 
writ of garnishment upon an employer 
because a company that was awarded a 
judgment against an employee properly 
registered the valid Florida judgment in 
the trial court. Wal-Mart Stores, Inc. v. 
D.A.N. Joint Venture III L.P., 374 Ark. 
489, 288 S.W.3d 627 (2008). 

Circuit court erred in granting a de- 
claratory judgment in favor of a judgment 
debtor’s widow because the foreign judg- 
ment that the judgment creditors regis- 
tered against the debtor was finalized 
before he died, and thus, the judgment 
acted as a lien against the debtor’s, and 
now the widow’s, real property. Harris v. 
Temple, 2013 Ark. App. 605 (2013). 
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16-67-306 


CHAPTER 67 
APPEAL 


SUBCHAPTER. 
2. APPEAL TO Circuit Court. 


3. APPEAL TO SUPREME CourT. [REPEALED OR SUPERSEDED. ] 


SUBCHAPTER 2 — APPEAL TO CircuIT CouRT 


SECTION. 
16-67-202 — 16-67-208. [Repealed.] 


16-67-202 — 16-67-208. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 

Publisher’s Notes. These sections, 
concerning appeal to circuit court, were 
repealed by Acts 2013, No. 1148, § 54[55]. 
The sections were derived from: 

16-67-202. Acts 1883, No. 27, § 2, p. 48; 
C. & M. Dig., § 2288; Pope’s Dig., § 2914; 
A.S.A. 1947, § 27-2002. 

16-67-2038. Acts 1883, No. 27, § 3, p. 48; 
C. & M. Dig., § 2289; Pope’s Dig., § 2915; 
A.S.A. 1947, § 27-2003. 

16-67-204. Acts 1883, No. 27, § 5, p. 48; 


C. & M. Dig., § 2291; Pope’s Dig., § 2917; 
A.S.A. 1947, § 27-2005 

16-67-205. Acts 1883, No. 27, § 4, p. 48; 
C.& M. Dig., § 2290; Pope’s Dig., § 2916; 
A.S.A. 1947, § 27-2004. 

16-67-206. Chapters of Digest 1869, 
§ 5, p. 109; C. & M. Dig., § 2236; Pope’s 
Dig., § 2864; A.S.A. 1947, § 27-2007. 

16-67-207. Acts 1883, No. 27, § 6, p. 48; 
C. & M. Dig., § 2292; Pope’s Dig., § 2918; 
A.S.A. 1947, § 27-2006. 

16-67-208. Acts 1873, No. 31, § 28, p. 
53; C. & M. Dig., § 2293; Pope’s Dig., 
§ 2919; A.S.A. 1947, § 27-2008. 


SUBCHAPTER 3 — APPEAL TO SUPREME CoURT 


[Repealed or Superseded.] 


SECTION. 
16-67-302. [Repealed.] 
16-67-305, 16-67-306. [Repealed.] 


16-67-302. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 

Publisher’s Notes. This section, con- 
cerning rules for conduct of appeals, was 


16-67-305, 16-67-306. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 

Publisher’s Notes. These sections, 
concerning survival of right of review and 
style of parties, were repealed by Acts 


SECTION. 
16-67-308, 16-67-309. [Repealed.] 
16-67-3138 — 16-67-332. [Repealed.] 


repealed by Acts 2013, No. 1148, § 55[56}. 
The section was derived from Civil Code, 
§ 883; Acts 1913, No. 62, § 1; C. & M. 
Dig., § 2171; Pope’s Dig., § 2777; A.S.A. 
1947, § 27-2142. 


2013, No. 1148, § 55[56]. The sections 
were derived from: 

16-67-305. Rev. Stat., ch. 117, § 5; C. & 
M. Dig., § 2143; Pope’s Dig., § 2749; 
A.S.A. 1947, § 27-2109. 

16-67-306. Civil Code, § 860; C. & M. 


16-67-308 


Dig., § 2133; Pope’s Dig., § 2739; A.S.A. 
1947, § 27-2108. 


16-67-308, 16-67-309. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 

Publisher’s Notes. These _ sections, 
concerning writs of error, were repealed 
by Acts 2013, No. 1148, § 55[56]. The 
sections were derived from: 

16-67-308. Rev. Stat., ch. 117, § 1;C. & 


PRACTICE, PROCEDURE, AND COURTS 90 


M. Dig., § 2182; Pope’s Dig., § 2738; 
A.S.A. 1947, § 27-2105. | 

16-67-309. Civil Code, § 867; Acts 1899, 
No. 60, § 1, p. 111; 1915, No. 62,§ 1;C.& 
M. Dig., § 2140; Pope’s Dig., § 2746; Acts 
1951, No. 2138, § 1; A.S.A. 1947, § 27- 
2106. 


16-67-313 — 16-67-332. [Repealed.] 


A.C.R.C. Notes. Acts 2013, No. 1148, 
contained two sections designated as 
“SECTION 2”. 

Publisher’s Notes. These sections, 
concerning issues related to court of ap- 
peals, were repealed by Acts 2013, No. 
1148, § 55[56]. The sections were derived 
from: 

16-67-313. Civil Code, § 866; C. & M. 
Dig., § 2139; Pope’s Dig., § 2745; Acts 
1953, No. 555, §§ 4, 6;A.S.A. 1947, §§ 27- 
2107 — 27-2107.2. 

16-67-314. Civil Code, § 863; C. & M. 
Dig., § 2136; Pope’s Dig., § 2742; Acts 
1953, No. 148, § 1; 1953, No. 555, §§ 14, 
20; 1971, No. 206, § 1;A.S.A. 1947, §§ 27- 
2127.1, 27-2127.8, 27-2128, 27-2129.2. 

16-67-315. Civil Code, § 867; C. & M. 
Dig., § 2140; Pope’s Dig., § 2746; Acts 
1951, No. 213, § 1; A.'S.A. 1947, § 27- 
2106. 

16-67-316. Acts 1953, No. 555, § 16; 
A.S.A. 1947, § 27-2130.1. 

16-67-317. Civil Code, § 876; Acts 1907, 
No. 187, § 1, p. 329; C. & M. Dig., § 2164; 
Pope’s Dig., § 2770; A.S.A. 1947, § 27- 
2135. 

16-67-318. Civil Code, § 877; C. & M. 
Dig., § 2165; Pope’s Dig., § 2771; A.S.A. 
1947, § 27-2136. 

16-67-319. Civil Code, § 879; C. & M. 
Dig., § 2167; Pope’s Dig., § 2773; A.S.A. 
1947, § 27-2138. 

16-67-320. Civil Code, §§ 880, 881; C. & 
M. Dig., §§ 2168, 2169; Pope’s Dig., 
8§ 2774, 2775; A.S.A. 1947, §§ 27-2139, 
27-2140. 

16-67-321. Civil Code, § 882; C. & M. 
Dig., § 2170; Pope’s Dig., § 2776; A.S.A. 
1947, § 27-2141. 


16-67-322. Rev. Stat., ch. 117, §§ 29, 30; 
C. & M. Dig., §§ 21538, 2154; Pope’s Dig., 
§§ 2759, 2760; A.S.A. 1947, §§ 27-2131, 
27-2132. 

16-67-323. Rev. Stat., ch. 127, § 2;C. & 
M. Dig., § 2182; Pope’s Dig., § 2791; 
A.S.A. 1947, § 27-2143. 

16-67-324. Civil Code, § 883; Acts 19138, 
No. 62, § 1; C. & M. Dig., § 2171; Pope’s 
Dig., § 2777; A.S.A. 1947, § 27-2142. - 

16-67-325. Civil Code, § 16; Acts 1871, 
No. 48, § 1[16], p. 219; 1891, No. 159, § 2, 
p. 280; C. & M. Dig., §§ 2176-2178, 2183; 
Acts 1929, No. 112, §§ 1, 2; Pope’s Dig., 
§§ 2785-2787, 2792; A.S.A. 1947, §§ 27- 
2144 — 27-2147; Acts 2003, No. 1185, 
§ 204. 

16-67-326. Civil Code, §§ 884, 887; Acts 
1873, No. 88, § 1[884], p. 213; 1891, No. 
159, § 1, p. 280; C. & M. Dig., §§ 2172, 
2175; Pope’s Dig., §§ 2781, 2784; A.S.A. 
1947, §§ 27-2148, 27-2149. 

16-67-327. Civil Code, § 884; Acts 1873, 
No. 88, § 1[884], p. 213; C. & M. Dig., 
§ 1271; Pope’s Dig., § 1495; A.S.A. 1947, 
§ 27-2151. 

16-67-328. Rev. Stat., ch. 117, § 37;.C. & 
M. Dig., § 2180; Pope’s Dig., § 2789; 
A.S.A. 1947, § 27-2152. 

16-67-329. Rev. Stat., ch. 117, § 42;C. & 
M. Dig., § 2181; Pope’s Dig., § 2790; 
A.S.A. 1947, § 27-2158. 

16-67-330. Civil Code, § 886; C. & M. 
Dig., § 2174; Pope’s Dig., § 2783; A.S.A. 
1947, § 27-2154. 

16-67-331. Civil Code, § 885; C. & M. 
Dig., § 2173; Pope’s Dig., § 2782; A.S.A. 
1947, § 27-2155. 

16-67-332. Civil Code, § 883; Acts 1913, 
No. 62, § 1; C. & M. Dig., § 2171; Pope’s 
Dig., § 2777; A.S.A. 1947, § 27-2142. 
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16-68-601 


CHAPTER 68 
COSTS AND BONDS 


SUBCHAPTER. 
6. INCARCERATED PERSONS. 


SUBCHAPTER 6 — INCARCERATED PERSONS 


SECTION. 

16-68-601: Amount of fees and costs. 

16-68-607. Multiple lawsuits — Defini- 
tion. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


classification of cabinet-level department 


secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” 


16-68-601. Amount of fees and costs. 


(a) If an incarcerated person, defined for purposes of this subchapter 
as a person who has been convicted of a crime and is imprisoned for that 
crime or is being held in custody for trial or sentencing, files a civil 
action, the court shall order the incarcerated person to pay, as a partial 
payment of any court filing fees and court costs required by law, a 
first-time payment of twenty percent (20%) of the preceding six (6) 
months’ income from the incarcerated person’s inmate account as 
administered by the Division of Correction or the Division of Commu- 
nity Correction. 

(b) The Division of Correction or the Division of Community Correc- 
tion shall withdraw these moneys maintained in the account for 
payment of the filing fees and court costs and shall forward these 
moneys collected at such times as the moneys exceed ten dollars 
($10.00) to the appropriate court clerk or clerks until the actual court 
fees are paid in full. 


History. Acts 1997, No. 340, § 1; 2019, 
No. 910, § 856. 

Amendments. The 2019 amendment 
substituted “Division of Correction” for 


“Department of Correction” and “Division 
of Community Correction” for “Depart- 
ment of Community Correction” in (a) and 
(b). 
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CASE NOTES 


Appeal. 

Order that denied an inmate’s indigent 
status and required partial filing fees did 
not state if the inmate had a colorable 
cause of action and was not file-marked, 
as required by the court rules. Until an 
order denying the inmate’s indigent sta- 
tus was filed in the circuit court, there was 
no effective order from which the inmate 
could appeal the circuit court’s decision. 
Dunahue v. Dennis, 2016 Ark. 285 (2016). 

Court below has a duty to file-mark an 
inmate’s petition and to enter an order to 
create a proper record. Dunahue v. Den- 
nis, 2016 Ark. 285 (2016). 


16-68-603. Indigency. 


Supreme Court appointed a special 
master to ascertain the practice of han- 
dling these types of inmate matters in 
Lincoln County, what specifically occurred 
in this case, the current status of the 
inmate’s petition in Lincoln County, 
whether subsequent orders and prior 
pleadings were marked filed on dates dif- 
ferent than when presented by the inmate 
and entered by the court, and whether the 
inmate’s pleading, while moot, could be 
capable of repetition in the future under 
the practices in Lincoln County. Dunahue 
v. Dennis, 2016 Ark. 285 (2016). 


CASE NOTES 


Notice of Appeal. 

Court clerk should have filed a movant’s 
notice of appeal on the day the notice of 
appeal from the denial of his motion for 
postconviction relief was filed, whether or 
not the movant was allowed to proceed in 


forma pauperis. The motion to file a be- 
lated appeal was allowed because, but for 
this clerical error, the notice of appeal was 
timely filed. White v. State, 373 Ark. 415, 
284 S.W.3d 64 (2008). 


16-68-604. Affidavit of inability to pay. 


CASE NOTES 


Notice of Appeal. 

Court clerk should have filed a movant’s 
notice of appeal on the day the notice of 
appeal from the denial of his motion for 
postconviction relief was filed, whether or 
not the movant was allowed to proceed in 


forma pauperis. The motion to file a be- 
lated appeal was allowed because, but for 
this clerical error, the notice of appeal was 
timely filed. White v. State, 373 Ark. 415, 
284 S.W.3d 64 (2008). 


16-68-607. Multiple lawsuits — Definition. 


(a)(1) As used in this section, “civil action or proceeding” includes 
without limitation a legal action filed in federal or state court. 
(2) “Civil action or proceeding” does not include: 
(A) A petition for writ of habeas corpus; 
(B) A petition for writ of error coram nobis; or 
(C) A petition for relief under Rule 37 of the Arkansas Rules of 


Criminal Procedure. 


(b) Unless the incarcerated person is under imminent danger of 


serious physical injury, an incarcerated person may not bring a civil 
action or appeal a judgment in a civil action or proceeding under the 
Arkansas indigency statutes if, on three (3) or more prior occasions 
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16-68-607 


while incarcerated or detained in any facility, the incarcerated person 
brought an action that was determined by a court to: 


(1) Be frivolous or malicious; or 


(2) Fail to state a claim upon which relief may be granted. 


History. Acts 1997, No. 340, § 7; 2017, 
NOE LOGS od. 


Amendments. The 2017 amendment 
rewrote this section. 


CASE NOTES 


Application. 

Petitioner failed to show that the circuit 
court erred when it determined his habeas 
petition was a civil action that constituted 
one strike for purposes of this section, 
because § 16-106-202 had no application 
to this section, and this section did apply, 
when the circuit court correctly found that 
the petition for writ of habeas corpus 
failed to state a claim upon which relief 
could be granted and the petition did 
constitute a strike for purposes of that 
section. McArty v. Hobbs, 2012 Ark. 257, 
cert. denied, 568 U.S. 920, 133 S. Ct. 371, 
184 L. Ed. 2d 219 (2012). 

It was improper to revoke an inmate’s 
in forma pauperis status because the cir- 
cuit court erred in counting as strikes 
cases the inmate filed in federal district 
court. Hill v. Gallagher, 2016 Ark. 198, 491 
S.W.3d 458 (2016). 

This section does not apply to dismiss- 
als in federal court; application of the 
Code of Practice in Civil Cases is limited 
to Arkansas courts, and this section is 
contained within that code. Hill v. Galla- 
gher, 2016 Ark. 198, 491 S.W.3d 458 
(2016). 

Legislature’s clear and definite mean- 
ing was that this section was only to be 
applied in what were, in fact, civil actions 
(applying version of section before the 
2017 amendment). Hill v. State, 2017 Ark. 
196, 520 S.W.3d 664 (2017). 

Given that this section was only to be 
applied in what were, in fact, civil actions, 
a trial court erred in imposing two strikes 
on appellant where the strikes were based 


on his petition seeking to compel the pros- 
ecuting attorney to direct the state crime 
lab to turn over information from his 
criminal case, and thus, were part of his 
criminal case (applying version of section 


_ before the 2017 amendment). Hill v. State, 


2017 Ark. 196, 520 S.W.3d 664 (2017). 

Circuit court erred in imposing a strike 
pursuant to former version of § 16-68-607 
(amended 2017) based on the denial of his 
§ 16-90-111 petition as the statutory lan- 
guage in effect at the time did not confer 
authority on the circuit court to impose a 
strike in a criminal case. Lukach v. State, 
2018 Ark. 208, 548 S.W.3d 810 (2018) 
(applying version of section before the 
2017 amendment). 

Because the Director of the Department 
of Correction did not demonstrate that the 
inmate’s action was frivolous, malicious, 
or failed to state a claim, no strike for the 
appeal was warranted. Morgan v. Kelley, 
2019 Ark. 189, 575 S.W.3d 108 (2019). 

Supreme Court would not disturb the 
circuit court’s decision designating the 
dismissal of an inmate’s action as a strike 
because the inmate did not challenge it on 
appeal but rather contended that the Su- 
preme Court should not designate the 
appeal as a strike. Davis v. Kelley, 2021 
Ark. 63 (2021). 

Inmate’s appeal was designated as a 
strike for bringing a malicious action be- 
cause the inmate fraudulently altered 
court documents; the strike was imposed 
in order to both punish defendant’s dis- 
honesty and deter others from considering 
similar misconduct. Davis v. Kelley, 2021 
Ark. 63 (2021). 


16-80-103 
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SUBTITLE 6. CRIMINAL PROCEDURE GENERALLY 


CHAPTER 80 
GENERAL PROVISIONS 


SECTION. 

16-80-104. Comprehensive mental health 
evaluation for a minor con- 
victed of capital murder or 
murder in the first degree. 


Effective Dates. Acts 2017, No. 539, 
§ 14: Mar. 20, 2017. Emergency clause 
provided: “It.is found and determined by 
the General Assembly of the State of Ar- 
kansas that in light of recent United 
States Supreme Court decisions in Miller 
v. Alabama and Montgomery v. Louisiana, 
more than one hundred persons in Arkan- 
sas are entitled to relief under those deci- 
sions; and that this act is immediately 
necessary in order to make those persons 
eligible for parole in order to be in compli- 
ance with Montgomery v. Louisiana. 
Therefore, an emergency is declared to 
exist, and this act being immediately nec- 
essary for the preservation of the public 
peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 


and the veto is overridden, the date the 
last house overrides the veto.” 

Acts 2019, No. 910, § 6346(b): July 1, 
2019. Emergency clause provided: “It is 
found and determined by the General As- 
sembly of the State of Arkansas that this act 
revises the duties of certain state entities; 
that this act establishes new departments of 
the state; that these revisions impact the 
expenses and operations of state govern- 
ment; and that the sections of this act other 
than the two uncodified sections of this act 
preceding the emergency clause titled ‘Fund- 
ing and classification of cabinet-level depart- 
ment secretaries’ and “Transformation and 
Efficiencies Act transition team’ should be- 
come effective at the beginning of the fiscal 
year to allow for implementation of the new 
provisions at the beginning of the fiscal year. 
Therefore, an emergency is declared to exist, 
and Sections 1 through 6348 of this act being 
necessary for the preservation of the public 
peace, health, and safety shall become effec- 
tive on July 1, 2019.” 


16-80-103. Disposition of stolen property. 


RESEARCH REFERENCES 


Ark. L. Notes. John Norwood, The 
Splendid Mystery of the Lost Lottery 
Ticket, 2013 Ark.. L. Notes 1217. 


16-80-104. Comprehensive mental health evaluation for a minor 
convicted of capital murder or murder in the first 


degree. 


(a) Ifa comprehensive mental health evaluation is not performed at 
the request of the minor convicted of capital murder, § 5-10-101, or 
murder in the first degree, § 5-10-102, before his or her trial or before 


95 GENERAL PROVISIONS 16-80-104 
he or she is sentenced, the circuit court shall ensure that a comprehen- 
sive mental health evaluation is conducted on the minor by an adoles- 
cent mental health professional licensed in the state before the minor’s 
entry into the Division of Correction for a sentence of life imprisonment. 

(b) A comprehensive mental health evaluation ordered under this 
section shall include without limitation the following PETA On 


concerning the minor: 
(1) Family interviews; 
(2) Prenatal history; 
(3) Developmental history; 
(4) Medical history; 


(5) History of treatment for substance use; 


(6) Social history; and 
(7) A psychological evaluation. 


(c) Acomprehensive mental health evaluation conducted under this 


section: 


(1) Is not admissible into evidence at a trial or sentencing over the 


objections of the minor; and 


(2) Shall be included in any documentation or inmate file kept by the 
Division of Correction or, if the minor is eventually supervised on 
parole, the Division of Community Correction. : 


History. Acts 2017, No. 539, § 8; 2019, 
No. 910, §§ 857, 858. 

A.C.R.C. Notes. Acts 2017, No. 539, 
§ 1, provided: “Title. This act shall be 
known and may be cited as the ‘Fair 
Sentencing of Minors Act of 2017’.” 

Acts 2017, No. 539, § 2, provided: “Leg- 
islative intent. 

“(a)(1) The General Assembly acknowl- 
edges and recognizes that minors are con- 
stitutionally different from adults and 
that these differences must be taken into 
account when minors are sentenced for 
adult crimes. 

“(2) As the’ United States Supreme 
Court quoted in Miller v. Alabama, 132 
S.Ct. 2455 (2012), ‘only a relatively small 
proportion of adolescents’ who engage in 


illegal activity ‘develop entrenched pat- | 


terns of problem behavior,’ and “develop- 
ments in psychology and brain science 
continue to show fundamental differences 
between juvenile and adult minds,’ includ- 
ing ‘parts of the brain involved in behavior 
control’. 

“(3) Minors are more vulnerable to 
negative influences and outside pressures, 
including from their family and peers, and 
they have limited control over their own 
environment and lack the ability to extri- 
cate themselves from horrific, crime-pro- 
ducing settings. 


“(4) The United States Supreme Court 
has emphasized through its cases in 
Miller, Roper v. Simmons, 543 U.S. 551 
(2005), and Graham v. Florida, 560 U.S. 
48 (2010), that ‘the distinctive attributes 
of youth diminish the penological justifi- 
cations for imposing the harshest sen- 
tences on juvenile offenders, even when 
they commit terrible crimes’. 

- “5) Youthfulness both lessens a juve- 


-nile’s moral culpability and enhances the 


prospect that, as a youth matures into an 
adult and neurological development oc- 
curs, these individuals can become con- 
tributing members of society. 

“(b) In the wake of these United States 
Supreme Court decisions and the emerg- 
ing juvenile brain and behavioral develop- 
ment science, several states, including 
Texas, Utah, South Dakota, Wyoming, Ne- 
vada, lowa, Kansas, Kentucky, Montana, 
Alaska, West Virginia, Colorado, Hawaii, 
Delaware, Connecticut, Vermont, Massa- 
chussets, and the District of Columbia, 
have eliminated the sentence of life with- 
out parole for minors. 

“(c) It is the intent of the General As- 
sembly to eliminate life without parole as 
a sentencing option for minors and to 
create more age-appropriate sentencing 
standards in compliance with the United 
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States Constitution for minors who com- “Department of Correction” in (a) and 

mit serious crimes.” (c)(2); and substituted “Division of Com-. 
Amendments. The 2019 amendment munity Correction” for “Department of 

substituted “Division of Correction” for Community Correction” in (c)(2). 


CHAPTER 81 
CITATION AND ARREST 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
4. Unirorm Act on INTERSTATE FRESH PuRSUIT. 


Publisher’s Notes. Acts 2015, No. 
1179, § 3, added “Citation and” i the 


chapter heading. 
SUBCHAPTER 1 — GENERAL PROVISIONS 
SECTION. SECTION. 
16-81-104. Warrant of arrest generally. 124, or interference with 
16-81-106. Authority to arrest — Defini- emergency communication 
tion. in the second degree, § 5- 
16-81-113. Warrantless arrest for domes- 60-125. 
tic abuse — Definitions. 16-81-117. Interpreters for deaf persons 
16-81-116. Warrantless arrest for viola- who are arrested. 
tion of interference with 16-81-118. Citation and arrest by a school 
emergency communication resource officer — Defini- 
in the first degree, § 5-60- tion. 


16-81-104. Warrant of arrest generally. 


(a)(1)(A) A warrant of arrest may be issued by any circuit court 

judge, district court judge, or magistrate. 

(B) A warrant of arrest may be executed by any law enforcement 
officer. 

(2) It is the duty of a circuit court judge, district court judge, or 
magistrate to issue a warrant for the arrest of a person charged with 
the commission of an offense when, from his or her personal knowledge 
or from information given him or her on oath, the circuit court judge, 
district court judge, or magistrate is satisfied that there are reasonable 
grounds for believing the charge. 

(3)(A) The prosecuting attorney may, whenever he or she believes 

any person has committed an offense in any county in the district for 

which he or she is elected, file before any circuit court judge, district 

- court judge, or magistrate within the county in which he or she 

believes the offense has been committed a written information, under 
oath, charging the person with the commission of the offense. 

(B) Upon a filing described in subdivision (a)(3)(A) of this section, 

the circuit court judge, district court judge, or magistrate may issue 
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his or her warrant for the arrest of the person and have the person 
brought before him or her according to law. 

(b) A warrant of arrest, in general terms, shall name or describe the 
offense charged to have been committed and the county in which it was 
committed. The warrant shall command the officer to whom it is 
directed to arrest the person named therein as the offender and bring 
him or her before some judge or magistrate of the county in which the 
offense was committed, to be dealt with according to law. It may be 
substantially in the following form, varying the terms to suit the case: 

“The State of Arkansas. 

To any law enforcement officer of the State of Arkansas: 

It appearing that there are reasonable grounds for believing that A. 
B. has committed the offense of larceny in the County of Pulaski, you 
are therefor commanded, forthwith, to arrest A. B., and bring him 
before some judge or magistrate of Pulaski County, to be dealt with 


according to law. 


Given under my hand the day of , 20 


C.D. 
Judge or Magistrate, 


Summon as witnesses E. F. and J. K.” 


History. Crim. Code, §§ 23, 24, 28; Acts 
18G0,°190, S10. 8 2. D, 12, C. we MM. DIg., 
§§ 2894, 2895, 2899, 8320; Pope’s Dig., 
§§ 3710, 3711, 3715, 10897; A.S.A. 1947, 
§§ 43-406 — 43-409; Acts 2005, No. 1994, 
§ 266; 2019, No. 608, § 1. 

Amendments. The 2019 amendment, 


in (a)(1)(A), inserted “court” twice and 
deleted “or city judge” preceding “or mag- 
istrate; in (a)(2), substituted “circuit court 
judge, district court judge” for “judge” 
twice and substituted “an offense” for 
“public offense”; rewrote (a)(3); and made 
stylistic changes. 


RESEARCH REFERENCES 


ALR. Propriety of Warrant Under Fed- 
eral Law Based Upon Network Investiga- 


tive Technique (NIT). 29 A.L.R. Fed. 3d 
Art. 6 (2018). 


CASE NOTES 


Disqualification of Counsel. 

Circuit court did not abuse its discretion 
in disqualifying defendant’s lawyer under 
Ark. R. Prof. Conduct 1.12 because the 
lawyer’s participation in issuing the ar- 
rest warrant and presiding over the plea 
and arraignment hearing when he was a 
judge was substantial under Ark. R. Prof. 
Conduct 1.0 as both qualified as matters 


of clear and weighty importance. To issue 
the arrest warrant when he was a judge, 
the lawyer had been required to weigh the 
merits to determine that the affidavit in 
support demonstrated reasonable 
grounds that defendant had committed 
the offense in question. Floyd v. State, 
2016 Ark. 264, 495 S.W.3d 82 (2016). 


16-81-105 
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16-81-105. Execution of summons and service of process. 


CASE NOTES 


Territorial Jurisdiction. 

Although an Arkansas deputy did not 
have authority under this section to arrest 
an arrestee pursuant to an Arkansas ar- 
rest warrant at the arrestee’s parents’ 
home, which was located in Oklahoma, 
the deputy was entitled to qualified im- 
munity as to the arrestee’s Fourth Amend- 
ment claim because it was objectively rea- 
sonable for the deputy to have believed 


that the arrest was taking place in Arkan- 
sas. A 911 call from the home was identi- 
fied as originating from an Arkansas area 
code and an Arkansas address, the home’s 
mailbox was located in Arkansas, and the 
arrest warrant stated that the arrestee 
resided at the home’s address in Arkan- 
sas. Engleman v. Murray, 546 F.3d 944 
(8th Cir. 2008). 


16-81-106. Authority to arrest — Definition. 


(a) An arrest may be made by a certified law enforcement officer or by 


a private person. 


(b) A certified law enforcement officer may make an aumest- 


(1) In obedience to a warrant of arrest delivered to him or her; and 
(2)(A) Without a warrant, where a public offense is committed in his 
or her presence or where he or she has reasonable grounds for 
believing that the person arrested has committed a felony. 

(B) In addition to any other warrantless arrest authority granted 
by law or court rule, a certified law enforcement officer may arrest a 
person for a misdemeanor without a warrant if the officer has 
probable cause to believe that the person has committed battery upon 
another person, the officer finds evidence of bodily harm, and the 
officer reasonably believes that there is danger of violence unless the 
person alleged to have committed the battery is arrested without 
delay. 

(c)(1) A certified law enforcement officer who is outside his or her 


jurisdiction may arrest without warrant a person who commits an 
offense within the officer’s presence or view if the offense 1 is a felony or 


a misdemeanor. 


(2)(A) A certified law enforcement officer making an arrest under 
subdivision (c)(1) of this section shall notify the law enforcement 
agency having jurisdiction where the arrest was made as soon as 
practicable after making the arrest. 

(B) The law enforcement agency shall then take custody of the 
person committing the offense and take the person before a judge or 
magistrate. 

(3) Statewide arrest powers for a certified law enforcement officer 
will be in effect only when the certified law enforcement officer is 
working: 

(A) Outside his or her jurisdiction at the request of or with the 
permission of the municipal or county law enforcement agency 
having jurisdiction in the locale where the certified law enforcement 
officer is assisting or working by request; or 

(B)G) As part of a child abduction response team. 
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(ii) As used in subdivision (c)(3)(B)(i) of this section, “child abduc- 
tion response team” means a multiagency or multi-jurisdictional 
composite of community professionals who are trained and equipped 
to respond in the search and recovery of an abducted or endangered 
child. 

(4) Any law enforcement agency exercising statewide arrest powers 
under this section must have a written policy on file regulating the 
actions of its employees relevant to law enforcement activities outside 
its jurisdiction. 

(d) A private person may make an arrest where he or she has 
reasonable grounds for believing that the person arrested has commit- 
ted a felony. 

(e) A magistrate or any judge may orally order a certified law 
enforcement officer or private person to arrest anyone committing a 
public offense in the magistrate’s or judge’s presence, which order shall 
authorize the arrest. 

(f) For purposes of this section, the term “certified law enforcement 
officer” includes a full-time wildlife officer of the Arkansas State Game 
and Fish Commission so long as the officer shall not exercise his or her 
authority to the extent that any federal funds would be jeopardized. 

(g)(1) The following persons employed as full-time law enforcement 
officers by the federal, state, county, or municipal government who are 
empowered to effect an arrest with or without warrant for violations of 
the United States Code and who are authorized to carry firearms in the 
performance of their duties shall be empowered to act as officers for the 
arrest of offenders against the laws of this state and shall enjoy the 
same immunity, if any, to the same extent and under the same 
circumstances as certified state law enforcement officers: 

(A) Federal Bureau of Investigation special agents; 

(B) United States Secret Service special agents; 

(C) United States Citizenship and Immigration Services special 
agents, investigators, and patrol officers; 

(D) United States Marshals Service deputies; 

(KE) United States Drug Enforcement Administration special 
agents; | 

(F) United States Postal Service postal inspectors and special 
agents; 

(G) United States Customs and Border Protection special agents, 
inspectors, and patrol officers; 

(H) United States General Services Administration special agents; 

(I) United States Department of Agriculture special agents; 

(J) United States Bureau of Alcohol, Tobacco, Firearms, and Ex- 
plosives special agents; 

(K) Internal Revenue Service special agents and inspectors; 

(L) Certified law enforcement officers of the United States Depart- 
ment of the Interior, National Park Service, and the United States 
Fish and Wildlife Service; 

(M) Members of federal, state, county, municipal, and prosecuting 
attorneys’ drug task forces; 
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(N) Certified law enforcement officers of the United States Forest 
Service; and 

(O) United States Treasury Inspector General for Tax Admifistra- 
tion special agents. 

(2) Ifan agency described in subdivision (g)(1) of this section changes 
its name, the law enforcement officers described in subdivision (g)(1) of 
this section that are employed by the agency remain empowered to act 
as officers for the arrest of offenders against the laws of this state and 
retain the same immunity, if any, to the same extent and under the 
same circumstances as certified state law enforcement officers. | 

(h) Pursuant to Article 2.124 of the Texas Code of Criminal Proce- 
dure, any certified law enforcement officer of the State of Arkansas or 
law enforcement officer specified in subsection (g) of this section shall be 
authorized to act as a law enforcement officer in the State of Texas with 
the same power, duties, and immunities of a peace officer of the State of 
Texas who is acting in the discharge of an official duty: 

(1) During a time in which: 

(A)G) The law enforcement officer from the State of Arkansas is 
transporting an inmate or criminal defendant from a county in 
Arkansas that is on the border of Texas to a hospital or other medical 
facility in a county in Texas that is on the border between the two (2) 
states. 

(ii) Transportation to such a facility shall be for purposes includ- 
ing, but not limited to, evidentiary testing of that inmate or defen- 
dant as is authorized pursuant to laws of the State of Arkansas or for 
medical treatment; or 

(B) The law enforcement officer from the State of Arkansas is 
returning the inmate or defendant from the hospital or facility in 
Texas to an adjoining county in Arkansas; and 

_ (2) To the extent necessary to: 

(A) Maintain custody of the inmate or defendant ysis transport- 
ing the inmate or defendant; or 

(B) Retain custody of the inmate or defendant if the inmate or 
defendant escapes while being transported. 

(i) Acertified law enforcement officer trained pursuant to a memo- 
randum of understanding between the State of Arkansas and the 
United States Department of Justice or the United States Depart- 
ment of Homeland Security is authorized to make an arrest in order 
to enforce federal immigration laws. 


History. Crim. Code, §§ 32-35;C.&M. 2005, No. 907, § 4; 2005, No. 1994, § 267; 


Dig., §§ 2903-2906; Pope’s Dig., §§ 3719- 
3722; Acts 1983, No. 848, § 1;A.S.A. 1947, 
§§ 43-402 — 43-405; Acts 1987, No. 496, 
§ 1; 1988 (38rd Ex. Sess.), No. 32, § 1; 
1989, No. 715, § 1; 1989, No. 846, § 1; 
1993, No. 362, § 1; 1993, No. 436, § 1; 
1995, No. 719, § 1; 2005, No. 26, § 1; 


2009, No. 158, § 1; 2013, No. 423, § 1; 
2017, No. 946, § 1; 2019, No. 9138, § 2. 
Amendments. The 2017 amendment 
substituted “Postal Service postal inspec- 
tors and special agents” for “Postal In- 
spection Service postal inspectors” in 


(g)1)(F). 
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The 2019 amendment, added the 
(c)(3)(A) designation; added (c)(3)(B); and 
made stylistic changes. 
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U.S. Code. Federal immigration laws 
are generally found in Title 8 of the U.S. 
Code. 


RESEARCH REFERENCES 


ALR. Power of Private Citizen to Insti- 
tute Criminal Proceedings Without Au- 
thorization or Approval by Prosecuting 
Attorney. 90 A.L.R.6th 385. 

U. Ark. Little Rock L. Rev. Ben Hon- 
aker, Note: We’ve Got Ourselves in a 


Pickle: The Supreme Court of Arkansas’s 
Recent Expansion of Fourth Amendment 
Rights May Have Unintended Conse- 
quences, Pickle v. State, 2015 Ark. 286, 39 
U. Ark. Little Rock L. Rev. 299 (2017). 


CASE NOTES 


Outside Jurisdiction. 

Motion under the Fourth Amendment to 
suppress evidence obtained from a traffic 
stop was properly denied; even if Arkan- 
sas law did not give the officer authority to 


defendant for a minor traffic violation and 
thus there was no Fourth Amendment 
violation. United States v. Castleman, 795 
F.3d 904 (8th Cir. 2015), cert. denied, 577 
U.S. 1109, 1386 S. Ct. 912, 1938 L. Ed. 2d 


stop defendant’s truck in a neighboring 


\ 802 (2016). 
city, the officer had probable cause to stop 


16-81-107. Procedures of arrest. 
RESEARCH REFERENCES 


ALR. Power of Private Citizen to Insti- 
tute Criminal Proceedings Without Au- 


thorization or Approval by Prosecuting 
Attorney. 90 A.L.R.6th 385. 


16-81-113. Warrantless arrest for domestic abuse — Definitions. 


(a)(1)(A) Except as provided in subdivision (a)(3) of this section, 
when a law enforcement officer has probable cause to believe a person 
has committed acts which constitute a crime under the laws of this 
state and which constitute domestic abuse as defined in subdivision 
(b)(1) of this section against a family or household member, the officer 
may arrest the person without a warrant if the law enforcement 
officer has probable cause to believe the person has committed those 
acts within the preceding four (4) hours or within the preceding 
twelve (12) hours for cases involving physical injury as defined in 
§ 5-1-102, even if the incident did not take place in the presence of 
the law enforcement officer. 

(B) The arrest of the person shall be considered the preferred 

action by the law enforcement officer when evidence indicates that 
domestic abuse has occurred in addition to a violation of the Arkansas 
Criminal Code, § 5-1-101 et seq. 
(2)(A) When a law enforcement officer receives conflicting accounts of 
an act of domestic abuse involving family or household members, the 
law enforcement officer shall evaluate each account separately to 
determine if one (1) party to the act of domestic abuse was the 
predominant aggressor. 
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- (B)G) When determining if one (1) party to an act of domestic 
abuse is the predominant aggressor, a law enforcement officer shall . 
consider the following factors based upon his or her observation: 

(a) Statements from parties to the act of domestic abuse and other 
witnesses; 

(b) The extent of personal injuries received by parties to the act of 
domestic abuse; 

(c) Evidence that a party to the act of domestic abuse acted in 
self-defense; or 

(d) Prior complaints of domestic abuse if the history of prior 
complaints of domestic abuse can be reasonably ascertained by the 
law enforcement officer. 

(ii) A law enforcement officer may consider any other relevant 

factors when determining if one (1) party to an act of domestic abuse 
is the predominant aggressor. 
(3)(A) When a law enforcement officer has probable cause to believe 
a person that is a party to an act of domestic abuse is the predomi- 
nant aggressor and the act of domestic abuse would constitute a 
felony under the laws of this state, the law enforcement officer shall 
arrest the person who was the predominant aggressor with or 
without a warrant if the law enforcement officer has probable cause 
to believe the person has committed the act of domestic abuse within 
the preceding four (4) hours, or within the preceding twelve (12) 
hours for cases involving physical injury as defined in § 5-1-102, even 
if the incident did not take place in the presence of the law enforce- 
ment officer. 

(B)G) When a law enforcement officer has probable cause to believe 
a person who is a party to an act of domestic abuse is the predominant 
ageressor and the act of domestic abuse would constitute a misde- 
meanor under the laws of this state, the arrest with or without a 
warrant of the person who was the predominant aggressor shall be 
considered the preferred action by the law enforcement officer if there 
is reason to believe that there is an imminent threat of further injury 
to any party to the act of domestic abuse and the law enforcement 
officer has probable cause to believe the person has committed the act 
of domestic abuse within the preceding four (4) hours or within the 
preceding twelve (12) hours for cases involving physical injury as 
defined in § 5-1-102, even if the incident did not take place in the 
presence of the law enforcement officer. 

(ii) When a law enforcement officer has probable cause to believe a 
person who is a party to an act of domestic abuse is the predominant 
aggressor and the act of domestic abuse would constitute a misde- 
meanor under the laws of this state, the law enforcement officer may 
arrest the person without a warrant if the law enforcement officer has 
probable cause to believe the person has committed those acts within 
the preceding four (4) hours, or within the preceding twelve (12) 
hours for cases involving physical injury as defined in § 5-1-102, even 
if the incident did not take place in the presence of the law enforce- 
ment officer. 
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(4) Any law enforcement officer acting in good faith and exercising 
due care in making an arrest for domestic abuse shall have immunity 
from civil liability. 

(b) As used in this section: 

(1)(A) “Dating relationship” means a romantic or intimate social 

relationship between two (2) individuals which shall be determined 

by examining the following factors: 

(i) The length of the relationship; 

(ii) The type of the relationship; and 

(iii) The frequency of interaction between the two (2) individuals 
involved in the relationship. 

(B) “Dating relationship” shall not include a casual relationship or 
ordinary fraternization in a business or social context between two (2) 
individuals; 

(2) “Domestic abuse” means: 

(A) Physical harm, bodily injury, assault, or the infliction of fear of 
imminent physical harm, bodily injury, or assault between family or 
household members; or 

(B) Any sexual conduct between family or household members, 
whether minors or adults, which constitutes a crime under the laws 
of this state; and 
(3) “Family or household member” means spouses, former spouses, 

parents and children, persons related by blood within the fourth degree 
of consanguinity, any child residing in the household, persons who have 
resided or cohabited together presently or in the past, persons who have 
or have had a child in common, and persons who have been in a dating 
relationship together presently or in the past. 

(c)(1) Any person arrested under the provisions of fee section shall 
be taken before a judicial officer without unnecessary delay. 

(2) The judicial officer shall conduct a pretrial release inquiry of the 
person. 

(d) The inquiry should take the form of an assessment of factors 
relevant to the release decision such as: 

(1) The person’s employment status, history, and financial condition; 

(2) The nature and extent of his or her family relationships; 

(3) His or her past and present residence; 

(4) His or her character and reputation; 

(5) Persons who agree to assist him or her in attending court at the 
proper times; 

(6) The nature of the charge and any mitigating or aggravating 
factors that may bear on the likelihood of conviction and the possible 
penalty; 

(7) The person’s prior criminal record, if any, and if he or she 
previously has been released pending trial, whether he or she appears 
as required; 

(8) Any facts indicating the possibility of violations of law if the 
person is released without restrictions; and 

(9) Any other facts tending to indicate that the person has strong ties 
to the community and is not likely to flee the jurisdiction of the court. 
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(e) The judicial officer may impose one (1) or more of the following 
conditions of release: 

(1) Placing the person under the care of a qualified person or 
organization agreeing to supervise the person and assist him or her in 
appearing in court; 

(2) Imposing reasonable restrictions on the activities, movements, 
associations, and residences of the person; and 

(3) Imposing any other reasonable restrictions to ensure the appear- 
ance of the person at future judicial hearings. 


History. Acts 1991, No. 268, §§ 1, 2; 2001, No. 1678, § 3; 2005, No. 1875, § 3; 
1999, No. 1550, § 1; 2001, No. 1421,§ 1; 2007, No. 204, § 1. 


16-81-115. Certified law enforcement officers from adjoining 
states. 


RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Survey of sembly, Practice, Procedure, and Courts, 
Legislation, 2005 Arkansas General As- 28 U. Ark. Little Rock L. Rev. 377. 


16-81-116. Warrantless arrest for violation of interference with 
emergency communication in the first degree, § 5- 
60-124, or interference with emergency communica- 
tion in the second degree, § 5-60-125. 


If a law enforcement officer has probable cause to believe a person has 
violated § 5-60-124 or § 5-60-125, the officer may arrest the person 
without a warrant even if the incident did not take place in the presence 
of the officer if the officer has probable cause to believe the person has 
violated the section within the preceding: 

(1) Four (4) hours; or 

(2) Twelve (12) hours in cases involving physical injury as defined in 
§ 5-1-102. 


History. Acts 2009, No. 1456, § 1. 


16-81-117. Interpreters for deaf persons who are arrested. 


(a) Ifa person who is deaf is arrested for a criminal offense and taken 
into custody, the arresting law enforcement officer and his or her 
superiors shall procure a qualified interpreter in order to properly 
interrogate the deaf person and to interpret the person’s statement. 

(b) Ifa qualified interpreter is not present when a deaf person makes 
a statement while in custody for an arrest, the statement is not 
admissible in court. 


History. Acts 2013, No. 237, § 5. 
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16-81-118. Citation and arrest by a school resource officer — 
Definition. 


(a) As used in this section, “school resource officer” means a school 
resource officer as described under § 6-10-128. 

(b) Aschool resource officer may issue a citation to a person to appear 
in the local district court having jurisdiction over the place where a 
violation of state law occurred even if the school resource officer is 
outside of his or her jurisdiction if: 

(1) The school resource officer is accompanying students on a school- 
sanctioned event that takes the students outside the county in which 
the school is located; 

(2) The violation of state law is in conjunction with criminal activity 
that directly involves the students, school employees, or other persons 
participating in, observing, or assisting the school-sanctioned event; 
and 

(3) The person who is the recipient of the citation is a student, school 
employee, or other person participating in, observing, or assisting the 
school-sanctioned event. 

(c) The school resource officer shall use a citation book that substan- 
tially complies with the citation requirements under § 16-10-205. 

(d)(1) A citation issued under this section is not valid unless the 
school resource officer provides at a minimum: 

(A) The address and phone number of the district court having 
jurisdiction; 

(B) The date and time when the recipient of the citation is to 
appear in the district court; 

(C) A cite to the specific state law that was alleged to have been 
violated; 

(D) The printed name and date of birth of the person receiving the 
citation; and 

(E)G) An opportunity for the person receiving the citation to sign 
the citation. 

(ii) If the person who is to receive the citation refuses to sign the 
citation, the school resource officer is required to arrest the person 
and deliver him or her to the local law enforcement agency having 
jurisdiction immediately. 

(2) The school resource officer shall file a copy of the citation issued 
under this section at least fifteen (15) days before the court date listed 
on the citation. 

(3) The school resource officer shall provide a person receiving a 
citation under this section a full and complete copy of the citation. 


History. Acts 2015, No. 1179, § 4. 
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RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Andrew R. 
Hairston, Toward the End of School Polic- 


ing in Texas and Arkansas, 42 U. Ark. — 
Little Rock L. Rev. 753 (2020). 


SUBCHAPTER 2 — STOP AND SEARCH 


16-81-203. Grounds to reasonably suspect. 


RESEARCH REFERENCES 


Ark. L. Rev. J.H. Berry, Arkansas Open | 


Carry: Understanding Law Enforcement’s 
Legal Capability Under a Difficult Stat- 
ute, 70 Ark. L. Rev. 139 (2017). ~ 


U. Ark. Little Rock. L. Rev. Annual 
Survey of Case Law, Criminal Law, 28 U. 
Ark. Little Rock L. Rev. 700. 


CASE NOTES 


ANALYSIS 


Informant’s Information. 
Reasonable Suspicion. 
Reasonableness. 
“Reasonably Suspect.” 


Informant’s Information. 

Motion to suppress evidence was im- 
properly granted because, where police 
had known an informant to give reliable 
information in the past, and accurate in- 
formation was received from the infor- 
mant about defendant and his vehicle, 
officers had specific, particularized, and 
articulable reasons for thinking that de- 
fendant was involved in criminal activity, 
which justified a stop under Ark. R. Crim. 
P. 3.1. Because the officers had reasonable 
suspicion to stop and detain the vehicle, 
any pretext on the part of the officers was 
irrelevant; moreover, the officers did not 
need any additional reasonable suspicion 
to justify a canine sniff, which was not a 
search under the Fourth Amendment. 
State v. Harris, 372 Ark. 492, 277 S.W.3d 
568 (2008). . 

Officer had reasonable suspicion to stop 
and detain defendant, based on a reliable 
confidential informant’s information that 
he was going to deliver methamphet- 
amine at a specified convenience store and 
defendant’s arrival at the store, followed 
by the informant’s call to defendant that 
he was at the wrong store and defendant’s 
then leaving the first store and driving 
toward the other store. Owens v. State, 
2011 Ark. App. 7638, 387 S.W.3d 250 
(2011). 





Officer had reasonable suspicion to stop 
defendant and investigate drug-related 
criminal activity because a reliable known 
informant provided information about a 
delivery of methamphetamine. The fact 
that defendant arrived in a black car 
rather than a white car of the same make 
as described did not undermine reason- 
able suspicion. James v. State, 2012 Ark. 
App. 118, 390 S.W.3d 95 (2012). 


Reasonable Suspicion. 

Circuit court properly denied defen- 
dant’s motion to suppress marijuana and 
contraband found on his person where the 
police officers had been called to a motel to 
investigate drug use on the premises, and 
the smell of raw and burnt marijuana 
emanating from defendant’s person was 
sufficient to give the officers reasonable 
suspicion to stop him and determine if he 
was involved in the drug use. Spraglin v. 
State, 2015 Ark. App. 166 (2015). 

Trial court properly denied defendant’s 
motion to suppress because under the 
totality of the circumstances, defendant’s 
continued detention was not unlawful; the 
officer testified that he knew defendant, 
that he had received information from a 
reliable informant that defendant had 
drugs in the vehicle, and that defendant’s 
demeanor continued to make him ner- 
vous, and defendant’s fiancée stated to the 
officer that defendant placed a plastic bag 
under his seat after he had entered her 
vehicle. Rainey v. State, 2017 Ark. App. 
427, 528 S.W.3d 288 (2017). 

Consensual  police-citizen encounter 
transformed into a seizure because a rea- 


107 


sonable person in defendant’s position 
would not believe he was free to leave 
based on the officers’ 10-minute search for 
another individual who fled the scene, and 
an officer’s request for permission to 
search for that individual in defendant’s 
residence; however, the police had reason- 
able suspicion to detain defendant based 
on such factors as the prior reports of 
trespassing where defendant was parked, 
a black pouch containing plastic baggies 
in plain sight between the front seats of 
the truck, a determination that defendant 
had prior methamphetamine convictions, 
and the fact that the co-occupant fled the 
scene, and the 20-minute length: of the 
detention was not unreasonable under 
these circumstances. Dye v. State, 2018 
Ark. App. 545, 564 S.W.3d 299 (2018). 


Reasonableness. 

Trial court did not err in denying defen- 
dant’s motion to suppress evidence seized 
as a result of a detention and a canine 
sniff of defendant’s truck because an offi- 
cer had reasonable suspicion to detain 
defendant under subdivisions (1), (3), (6) 
and (9) of this section; after stopping de- 
fendant for driving a vehicle with a bro- 
ken tail light, the officer noted that defen- 
dant refused to make eye contact, 
exhibited increased nervousness, and was 
known to have had prior drug problems. 
Johnson v. State, 2012 Ark. App. 167, 392 
S.W.3d 897 (2012). 


“Reasonably Suspect.” 

Trial court properly denied defendant’s 
motion to suppress because an officer had 
reasonable suspicion that defendant was 
carrying a weapon and, therefore, a frisk 
of defendant was not an illegal search; the 
officer testified that defendant’s shrugged 
shoulders, no eye contact, and tightening 
up indicated to the officer that defendant 
was lying about not having any weapons 
or anything illegal. Gilbert v. State, 2010 
Ark. App. 857, 379 S.W.3d 774 (2010). 
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Circuit court’s ruling denying defen- 
dant’s motion to suppress evidence recov- 
ered in a search of her truck after she was 
stopped for a traffic violation was not 
clearly against the preponderance of the 
evidence. Factors that combined to give a 
state trooper a reasonable suspicion that 
defendant was engaged in criminal activ- 
ity were: (1) one month earlier he had 
stopped the same truck and arrested de- 
fendant’s passenger for drunk driving and 
possession of marijuana; (2) during a 
criminal history check, the trooper discov- 
ered defendant had been previously ar- 
rested; (3) the trooper had information 
from a local police department that defen- 
dant was suspected of drug dealing; (4) 
defendant was nervous; and (5) it was late 
at night. Menne v. State, 2012 Ark. 37, 386 
S.W.3d 451 (2012). 

In an aggravated robbery case, suppres- 
sion of evidence was not warranted be- 
cause there was a reasonable suspicion for 
stopping a vehicle; an officer spotted a car 
near the robbery that was seen at another 
robbery a few days earlier, and the owner 
of the car had been arrested previously for 
having a gun. Davis v. State, 2013’ Ark. 
App. 658, 430 S.W.3d 190 (2013). 

In a drug case, a motion to suppress 
should have been granted because a ca- 
nine sniff was conducted on a vehicle 
without reasonable suspicion for a contin- 
ued detention after a traffic stop. Defen- 
dant picked up a package that had a 
strong odor of dryer sheets, the package 
contained a California return address and 
was addressed to someone besides defen- 
dant, a package with the same return 
address had been previously intercepted 
by the post office, neither of the names on 
the package were associated with the re- 
spective street addresses, and defendant 
did not sign for the package with his own 
name. However, these facts did not give 
rise to anything more than bare suspicion. 
MacKintrush v. State, 2016 Ark. 14, 479 
S.W.3d 14 (2016). 


SUBCHAPTER 4 — Unirorm Act ON INTERSTATE FRESH Pursuir 


SECTION. 

16-81-403. Definitions. 

16-81-404. Member of duly organized 
peace unit of other state — 
Authority to arrest and 
hold. 


16-81-403 PRACTICE, PROCEDURE, AND COURTS 108 


16-81-403. Definitions. 


As used in this subchapter the terms: 

(1) “Fresh pursuit” shall include fresh pursuit as defined by the 
common law, and also the pursuit of a person who has committed a 
felony or an offense of driving or operating a vehicle while intoxicated, 
impaired, or under the influence or who is reasonably suspected of 
having committed a felony or an offense of driving or operating a vehicle 
while intoxicated, impaired, or under the influence. It shall also include 
the pursuit of a person suspected of having committed a supposed 
felony or an offense of driving or operating a vehicle while intoxicated, 
impaired, or under the influence, though no felony nor an offense of 
driving or operating a vehicle while intoxicated, impaired, or under the 
influence has actually been committed, if there is reasonable ground for 
believing that a felony or an offense of driving or operating a vehicle 
while intoxicated, impaired, or under the influence has been committed. 
Fresh pursuit as used in this subchapter shall not necessarily imply 
instant pursuit, but pursuit without unreasonable delay; 

(2) “State” shall include the District of Columbia. 


History. Acts 1951, No. 211,§ 3;A.S.A. paired, or under the influence” and “nor 
1947, § 43-513; Acts 2017, No. 400,§ 1. anoffense of driving or operating a vehicle 

Amendments. The 2017 amendment’ while intoxicated, impaired, or under the 
inserted “or an offense of driving or oper- influence” wherever the phrases occur in 
ating a vehicle while intoxicated, im- (1). 


16-81-404. Member of duly organized peace unit of other state — 
Authority to arrest and hold. 


Any member of a duly organized state, county, or municipal peace 
unit of another state of the United States who enters this state in fresh 
pursuit, and continues within this state in such fresh pursuit, of a 
person in order to arrest him on the ground that he is believed to have 
committed a felony or an offense of driving or operating a vehicle while 
intoxicated, impaired, or under the influence in such other state shall 
have the same authority to arrest and hold such person in custody as 
has any member of any duly organized state, county, or municipal peace 
unit of this state to arrest and hold in custody a person on the ground 
that he is believed to have committed a felony or an offense of driving 
or operating a vehicle while intoxicated, impaired, or under the influ- 
ence in this state. 


History. Acts 1951, No. 211,§ 4;A.S.A. twice inserted “or an offense of driving or 
1947, § 43-514; Acts 2017, No. 400, § 2. operating a vehicle while intoxicated, im- 
Amendments. The 2017 amendment paired, or under the influence”. 
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CHAPTER 82 
SEARCH AND SEIZURE 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

16-82-101. Testing for human immunode- 
ficiency virus — Sexual of- 
fenses. 


16-82-101. Testing for human immunodeficiency virus — Sexual 
offenses. 


(a) A person with acquired immunodeficiency syndrome (AIDS) or 
who tests positive for the presence of human immunodeficiency virus 
(HIV) antigen or antibodies is infectious to others through the exchange 
of body fluids during sexual intercourse and through the parenteral 
transfer of blood or blood products and is therefore a potential danger 
to the public. : 

(b)(1)(A) A person arrested and charged with violating § 5-14-1038, 
§ 5-14-110, §§ 5-14-124 — 5-14-127, § 5-26-202, or § 5-70-102 may 
be required by the court having jurisdiction of the criminal prosecu- 
tion, upon a finding of reasonable cause to believe that the person 
committed the offense and subject to constitutional limitations, to be 
tested for the presence of human immunodeficiency virus (HIV) or an 
antibody to human immunodeficiency virus (HIV) unless the court 
determines that testing the defendant would be inappropriate and 
documents the reasons for that determination in the court record. 

(B)G)(a) Subject to constitutional limitations, the victim of an 
offense listed under subdivision (b)(1)(A) of this section may request 
that the person arrested and charged with the offense be tested for 
the presence of human immunodeficiency virus (HIV) or an antibody 
to human immunodeficiency virus (HIV), whether or not he or she is 
in custody, and the results of the tests provided to the victim. 

(b) Upon the victim’s request under subdivision (b)(1)(B)G)(a) of 
this section, the court shall require that the person be tested within 
forty-eight (48) hours of the information’s or indictment’s being 
presented to the person if the court finds that there is a reasonable 
cause to believe that the person committed the offense and the charge 
against the person has an element of forcible compulsion or the threat 
of forcible compulsion. 

(ii) Subsequent tests for the presence of human immunodeficiency 
virus (HIV) or an antibody to human immunodeficiency virus (HIV) 
shall. be required as medically appropriate with results of the 
subsequent tests also provided to the victim as soon as practicable. 
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(2A) A test under this subsection shall be confidentially adminis- 
tered by a licensed physician, the Department of Health, or a local | 
health department. 

(B)G) If the person arrested and charged with the offense is in the 
custody of the Department of Corrections, the test shall be adminis- 
tered by a medical professional working ‘within the Department of 
Corrections. 

(ii) If the test is requested by an entity for forensic purposes and 
not by the Department of Corrections, the cost for the test shall be the 
responsibility of the requesting entity. 

(c)(1) If the victim or person with whom the defendant engaged in 
sexual penetration during the course of the crime consents, the court 
shall provide the person or agency administering the test with the 
name, address, and telephone number of the victim or person with 
whom the defendant engaged in sexual penetration during the course of 
the crime. 

(2) After the defendant is tested for the presence of human immu- 
nodeficiency virus (HIV) or an antibody to human immunodeficiency 
virus (HIV), the person or agency administering the test shall immedi- 
ately provide the test results to the victim or person with whom the 
defendant engaged in sexual penetration during the course of the crime, 
and shall refer the victim or other person for appropriate counseling. 

(d)(1) Upon request of the victim and conviction of the defendant, a 
court of competent jurisdiction shall order the convicted person to 
submit to testing to detect in the defendant the presence of the etiologic 
agent for acquired immunodeficiency syndrome (AIDS). 

(2) As used in this subsection: 

(A) “Convicted” includes an adjudication under juvenile proceed- 
ings; and 

(B) “Sexual offense” means an offense listed in subdivision 
(b)(1)(A) of this section. 

(3) The testing of a person convicted of a sexual SA ie shall be 
conducted by the Department of Health upon an order of a circuit court. 

(4) The results of any tests performed under this subsection shall 
immediately be released to the victim and to the defendant; otherwise, 
the results of any tests performed shall be confidential and not subject — 
to disclosure as public information under the Freedom of Information 
Act of 1967, § 25-19-101 et seq. 

(5) A victim of a sexual offense shall, upon request of the victim, 
receive: 

(A) Appropriate counseling; 

(B) Human immunodeficiency virus (HIV) testing; and | 

(C) Referral or delivery for appropriate health care and support 
services. 


History. Acts 1989, No. 614, §§ 1, 5; substituted “is therefore a potential” for 
1993, No. 616, § 1; 2003, No. 1390, § 6; “under these circumstances is a” in (a); 
2021, No. 653, § 1. added (b)(1)(B) and redesignated former 

Amendments. The 2021 amendment  (b)(1) as (b)(1)(A); added (b)(2)(B) and re- 
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designated former (b)(2) as (b)(2)(A); in 
(b)(2)(A), substituted “A test under this 
subsection” for “The test” and “Depart- 
ment of Health” for “Division of Health of 
the Department of Health and Human 
Services”; deleted “It shall be mandatory 
that” at the beginning of (d)(1); rewrote 
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(d)(2); deleted “as enumerated in subdivi- 
sion (b)(1) of this section” preceding 
“shall” in (d)(3) and the introductory lan- 
guage of (d)(5); substituted “Department 
of Health” for “division” in (d)(3); and 
made stylistic changes. 


SUBCHAPTER 2 — WARRANTS 


16-82-201. Issuance of search warrants upon oral testimony. 


RESEARCH REFERENCES 


Ark. L. Rev. Mark James Chaney, Re- 
cent Developments: Arkansas Supreme 
Court Holds Execution of Search War- 
rants by Officers Outside of Their Territo- 
rial Jurisdiction Without Interagency 


Agreement or Local Cooperation Is Not 
Per Se Unreasonable Under Fourth 
Amendment to the U.S. Constitution, 66 
Ark. L. Rev. 1145 (2018). 


CASE NOTES 


ANALYSIS 


Authority of Officers. 
Jurisdiction. 


Authority of Officers. 

It was not per se unreasonable for Sher- 
wood officers to execute the search war- 
rant, as the statute gave officers authori- 
ties to issue a warrant directed to any 
person in the state, and the warrant was 
properly issued by a judge in the Sher- 
wood District Court, plus a warrant could 
be executed by any officer, and nothing 


indicated the officers purposefully avoided 
notifying other law enforcement agencies, 
and the court could not say that the ex- 
ecution of the warrant was per se unrea- 
sonable such that it warranted suppres- 
sion. State v. Robinson, 2013 Ark. 425, 430 
S.W.3d 105 (2013). 


Jurisdiction. 

Osceola District Court judge had juris- 
diction to issue a search warrant for a 
residence in the Chickasawba District. 
Wagner v. State, 2010 Ark. 389, 368 
S.W.3d 914 (2010). 


CHAPTER 84 
BAIL GENERALLY 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. FORFEITURE. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

16-84-107. Form of bond. 

16-84-117. Conditions for release on bail 
for persons accused of hu- 


SECTION. 
man trafficking and re- 
lated offenses. 

16-84-118. Bail reporting. 
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16-84-101. Definitions. 
RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Hon. sas to Consider Pretrial Reform?, 42 U. 
Cindy Grace Thyer, Is It Time for Arkan- Ark. Little Rock L. Rev. 511 (2020). 


16-84-107. Form of bond. 


(a) The undertaking of the surety, other than by a professional bail 
bondsman, shall be substantially as follows: 


“A.B., being in custody, charged with the offense of........ (naming or 
briefly describing it), and being admitted to bail in the sum of........ 
dollars, we C.D., of ........ (stating his place of residence), and E.F., of 
LAMA (stating his place of residence), hereby undertake that the above 
named A.B. shall appear in the ........ court on the .... day of its .... 
term to answer said charge, and shall at all times render himself or 
herself amenable to the orders and process of said court in prosecution 
of said charge, and, if convicted, shall render himself in execution 
thereof; or if he fail to perform either of these conditions, that we will 
pay to the appropriate court the sum of........ dollars.” 

(b) If the surety is a professional bail bondsman, the undertaking of > 
the surety shall be in a form prescribed by the rules of the Professional 
Bail Bond Company and Professional Bail Bondsman Licensing Board. 


Amendments. The 2019 amendment 
substituted “rules” for “regulations” in (b). 


History. Acts 1989, No. 417, § 5; 1997, 
No. 973, § 4; 2019, No. 315, § 1301. 


16-84-114. Surrender of defendant. 


CASE NOTES 


License Revocation. the individual, who was hired by the 


Circuit court did not err in affirming the 
revocation of a bail bond agent’s license by 
the Arkansas Professional Bail Bondsman 
Licensing Board for violating §§ 17-19- 
101 et seq., because there was substantial 
evidence before the Board from which it 
could conclude that the agent had knowl- 
edge of and authorized a nonlicensed in- 
dividual’s actions; the agent instructed 


owner of a bonding company to perform 
office work, to “catch” or apprehend some- 
one in violation of subdivision (b)(2) of this 
section, and the agent expressly testified 
that the individual acted pursuant to his 
direction. Hester v. Ark. Prof] Bail Bonds- 
man Licensing Bd., 2011 Ark. App. 389, 
383 S.W.3d 925 (2011). 


16-84-117. Conditions for release on bail for persons accused of 
human trafficking and related offenses. 


(a) As used in this section, “offense that involves the taking of a 
minor or holding a minor without consent” does not mean an offense 


under § 5-26-501 et seq. 


(b) Unless waived by the court under subsection (c) of this section, a 
person arrested for a violation of trafficking of persons, § 5-18-1083, 
kidnapping, § 5-11-102, or false imprisonment in the first degree, 
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§ 5-11-103, or an offense that involves the taking of a minor or holding 
a minor without consent, shall not be granted bail before the person 
agrees to the following conditions imposed by the arraigning court: 

(1) An ankle monitor or GPS-enabled tracking device; 

(2) Restricted movement limited to the person’s residence, except in 
the case of a medical emergency; 

(3) A restriction on internet access and access to electronic media; 

(4) An agreement by the defendant to: 

(A) A no contact order prohibiting direct or indirect contact with 
the victim or victims of the charged offense; 

(B) Relinquish all firearms to a third party until the expiration of 
the no contact order; and 

(C) Refrain from using an illegal controlled substance; 

(5) Acash bond or a secured bond requiring the defendant to put up 
at least fifty percent (50%) of the principal bond amount, at the 
discretion of the court; 

(6) Maintaining repular i bia requirements, at the discretion of 
the court; and 

(7) Obeying a Seno WNs at the court’s discretion. 

(c) The court may waive a condition under subsection (b) of this 
section upon a showing that the waiver would not result in an increased 
risk to the community or an increased risk of flight by the defendant. 

(d) Absent a waiver by the court under subsection (c) of this section, 
a person who refuses or fails to agree to or adhere to a condition listed 
under subsection (b) of this section shall not be allowed release on bail 
until the conclusion of his or her case. 


History. Acts 2021, No. 798, § 1. 


16-84-118. Bail reporting. 


(a) The Administrative Office of the Courts shall report for any court 
that uses case management software the following data concerning bail 
for defendants on the court’s docket: 

(1) The most serious charge a defendant is currently facing in the 
court; 

(2)(A) The amount of the initial bail, whether cash or secured. 

(B) The amount of the initial bail shall reflect the: 
(i) Total amount of cash tendered, if applicable; and 
(ii) Total percentage paid of the bail amount, if applicable; 

(3) The current length of the defendant’s pretrial detention; 

(4) The disposition of any cash bail, if applicable; 

(5) Any subsequent bail modification, if applicable; 

(6) The number of defendants with an outstanding warrant for 
failure to appear; and 

(7) The number of defendants who reoffended while on bail and have 
an outstanding warrant for their arrest or are subject to a pending 
motion to revoke bail. 
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(b). The office shall compile all data submitted or entered under this 
section and present a written report to the Legislative Council by July | 
1 and December 31 of each year. 


History. Acts 2021, No. 991, § 1. under § 16-84-117(b) [§ 16-84-118(b)] is 
A.C.R.C. Notes. Acts 2021, No. 991, due July 1, 2022.” . 
§ 2, provided: “The first written report 


SUBCHAPTER 2 — FORFEITURE 


SECTION. SECTION. 
16-84-201. Action on bond in district 16-84-207. Action on bail bond in circuit 
courts. courts. 


16-84-201. Action on bond in district courts. 


(a)(1)(A) If the defendant fails to appear for trial or judgment, or at 
any other time when his or her presence in district court may be 
lawfully required, or to surrender himself or herself in execution of 
the judgment, the district court may direct the fact to be entered on 
the minutes and shall promptly issue an order requiring the surety to 
appear, on a date set by the district court not more than one hundred 
twenty (120) days from the date notice is sent by certified mail to the 
surety company at the address shown on the bond, whether or not it 
is received by the surety, to show cause why the sum specified in the 
bail. bond or the money deposited in lieu of bail should not be 
forfeited. 

(B) The one-hundred-twenty-day period in which the defendant 
must be surrendered or apprehended under subdivision (c)(2) of this 
section begins to run from the date notice is sent by certified mail to 
the surety company at the address shown on the bond, whether or not 
it is received by the surety. 

(2) The order shall also require the officer who was responsible for 
taking of bail to appear unless: 

(A) The surety is a bail bondsman; or 

(B) The officer accepted cash in the amount of bail. 

(b) The appropriate law enforcement agencies shall make every 
reasonable effort to apprehend the defendant. 

(c)(1) If the defendant is surrendered or arrested, or good cause is 
shown for his or her failure to appear before judgment is entered 
against the surety, the district court shall exonerate a reasonable 
amount of the surety’s liability under the bail bond. 

(2) However, if the surety causes the apprehension of the defendant 
or the defendant is apprehended within one hundred twenty (120) days 
from the date notice is sent by certified mail to the surety company at 
the address shown on the bond, whether or not it is received by the 
surety, a judgment or forfeiture of bond may not be entered against the 
surety, except as provided in subsection (e) of this section. 

(d) If after one hundred twenty (120) days from the date notice is 
sent by certified mail to the surety company at the address shown on 
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the bond, whether or not it is received by the surety, the defendant has 
not surrendered or been arrested, the bail bond or money deposited in 
lieu of bail may be forfeited without further notice or hearing. 

(e) If the defendant is located in another state and the location is 
known within one hundred twenty (120) days from the date notice is 
sent by certified mail to the surety company at the address shown on 
the bond, whether or not it is received by the surety, the appropriate law 
enforcement officers shall cause the arrest of the defendant and the 
surety shall be liable for the cost of returning the defendant to the 
district court in an amount not to exceed the face value of the bail bond. 

(f)(1) In determining the extent of liability of the surety on a bond 
forfeiture, the court, without further notice or hearing, may take into 
consideration the expenses incurred by the surety in attempting to 
locate the defendant and may allow the surety credit for the expenses 
incurred. 

(2) To be considered by the court, information concerning expenses 
incurred in attempting to locate the defendant should be submitted to 
the court by the surety no later than the one-hundred-twentieth day 
from the date notice is sent by certified mail to the surety company at 
the address shown on the bond, whether or not it is received by the 
surety. : 

(g) Notwithstanding any law to the contrary, a district court may 
suspend a bail bond company’s or agent’s ability to issue bail bonds in 
its court if the bail bond company or agent fails to comply with an order 
of the district court or fails to pay forfeited bonds in accordance with a 
district court’s order. 


History. Acts 1989, No. 417, § 5; 1991, 752, § 2; 2003, No. 1572, § 1; 2009, No. 
No. 991, § 1; 1993, No. 841,§ 1;1995,No. 633, § 16. 
1106, § 1; 1999, No. 567, § 5; 2003, No. 


16-84-207. Action on bail bond in circuit courts. 


(a) Ifa bail bond is granted by a judicial officer, it shall be conditioned 
on the defendant’s appearing for trial, surrendering in execution of the 
judgment, or appearing at any other time when his or her presence in 
circuit court may be lawfully required under Rule 9.5 or Rule 9.6 of the 
Arkansas Rules of Criminal Procedure, or any other rule. 

(b)(1) If the defendant fails to appear at any time when the defen- 
dant’s presence is required under subsection (a) of this section, the 
circuit court shall enter this fact by written order or docket entry, 
adjudge the bail bond of the defendant or the money deposited in lieu 
thereof to be forfeited, and issue a warrant for the arrest of the 
defendant. 

(2) The circuit clerk shall: 

(A) Notify the sheriff and each surety on the bail bond that the 
defendant should be surrendered to the sheriff as required by the 
terms of the bail bond; and 
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(B) Immediately issue a summons on each surety on the bail bond 
requiring the surety to personally appear on the date and time stated _ 
in the summons to show cause why judgment should not be rendered 
for the sum specified in the bail bond on account of the forfeiture. 
(c)(1)(A) If the defendant is apprehended and brought before the 
circuit court within seventy-five (75) days of the date notification is 
sent under subdivision (b)(2)(A) of this section, then no judgment of 
forfeiture may be entered against the surety. 

(B) The surety shall be liable for the cost of returning the defen- 

dant to the circuit court in an amount not to exceed the face amount 
of the bond. 
(2)(A) Ifthe defendant is apprehended and brought before the circuit 
court after the seventy-five-day period under subdivision (c)(1) of this 
section, the circuit court may exonerate the amount of the surety’s 
liability under the bail bond as the circuit court determines in its 
discretion and, if the surety does not object, enter judgment accord- 
ingly against the surety. 

(B) In determining the extent of liability of the surety on the bond, 
the circuit court may take into consideration the actions taken and 
the expenses incurred by the surety to locate the defendant, the 
expenses incurred by law enforcement officers to locate and return 
the defendant, and any other factors the circuit court finds relevant. 
(3) The appropriate law enforcement agencies shall make every 

reasonable effort to apprehend the defendant. 

(d)(1) If the surety does not consent to the entry of judgment in the 
amount determined under subsection (c) of this section, or if the 
defendant has not surrendered or been brought into custody, then at the 
time of the show cause hearing unless continued to a subsequent time, 
the circuit court shall determine the surety’s liability and enter judg- 
ment on the forfeited bond. 

(2) The circuit court may exercise its discretion in determining the 
amount of the judgment and may consider the factors listed in subsec- 
tion (c) of this section. 

(e)(1) No pleading on the part of the state shall be required in order 
to enforce a bond under this section. 

(2) The summons required under subsection (b) of this section shall 
be made returnable and shall be executed as in civil actions, and the 
action shall be docketed and shall proceed as an ordinary civil action. 

(3) The summons shall be directed to and served on the surety in the 
manner provided in Rule 4 of the Arkansas Rules of Civil Procedure, 
and the surety’s appearance pursuant to the summons shall be in 
person and not by filing an answer or other pleading. 

(f) Notwithstanding any law to the contrary, a circuit court may 
suspend a bail bond company’s or agent’s ability to issue bail bonds in 
its court if the bail bond company or agent fails to comply with an order 
of the circuit court or fails to pay forfeited bonds in accordance with a 
circuit court’s order. 
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History. Acts 2003, No. 752, § 1; 2003, 
No. 1472, § 1; 2009, No. 290, § 1. 
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CASE NOTES 


ANALYSIS 


Appeal. 

Forfeiture of Bond. 
Issuance of Summons. 
Service of Summons. 

Strict Compliance Required. 


Appeal. 

Appellate court did not have jurisdic- 
tion to review an order of bail-bond forfei- 
ture where the bond company did not file 
its notice of appeal within 30 days of the 
forfeiture order, the motion filed pursuant 
to this section to set aside the forfeiture 
order did not toll the time to file a notice of 
appeal, and thus, the appeal was not 
timely. Beth’s Bail Bonds, Inc. v. State, 
2015 Ark. App. 660 (2015). 


Forfeiture of Bond. 

Trial court properly exercised jurisdic- 
tion and ordered forfeiture of a bond 
where there was no requirement in subdi- 
vision (e)(2) of this section that the state 
file a separate civil action; in fact, subdi- 
vision (e)(1) stated that no pleading on the 
state’s part was required to enforce a 
bond. First Ark. Bail Bonds, Inc. v. State, 
102 Ark. App. 282, 284 S.W.3d 115 (2008). 

Trial court properly forfeited a bond 
posted by a surety upon a defendant’s 
failure to appear; while the surety was 
served with an order to appear at a show- 
cause hearing 39 days after the defendant 
failed to appear, this section provided only 
that a summons be immediately issued, 
and the surety waived any objection to 
service of process or the alleged failure to 
adhere to the statutory requirements by 
failing to raise an objection to the timeli- 
ness of service or the trial court’s jurisdic- 
tion when it first appeared before the trial 
court. Affordable Bail Bonds, Inc. v. State, 
2015 Ark. App. 44 (2015). 

Bail bondsman’s argument that the 
trial court had not followed this section 
was rejected where the statute did not 
require immediate issuance of an arrest 
warrant. Beth’s Bail Bonds, Inc. v. State, 
2016 Ark. App. 183, 486 S.W.3d 822 
(2016). 

Circuit court properly ordered defen- 
dant’s bail bond forfeited; while the State 


conceded that it did not flag defendant’s 
passport, the court’s order did not require 
the State to notify the U.S. State Depart- 
ment of the seizure of defendant’s pass- 
port, the surety did not show that an act of 
God, the State, or of a public enemy, or 
actual duress prevented defendant’s ap- 
pearance in circuit court, and the fact that 
defendant acquired a new passport and 
fled the country was a voluntary act on his 
part and not the result of any action or 
inaction by the State. Kathy’s Bail Bonds, 
Inc. v. State, 2016 Ark. App. 586 (2016). 


Issuance of Summons. 

Trial court erred in ruling that a bond 
company had forfeited a bond when a 
summons was not immediately issued for 
a show cause hearing, as required by 
subdivision (b)(2)(B) of this section. First 
Ark. Bail Bonds, Inc. v. State, 373 Ark. 
470, 284 S.W.3d 484 (2008). 


Service of Summons. 

Circuit court properly ordered an ap- 
pearance bond forfeited for defendant’s 
failure to appear at trial because the sum- 
mons was served immediately, as required 
by statute, in that the bonding company 
was timely served the with the summons 
the day after the trial. Although defen- 
dant failed to appear at the first court 
appearance, it was defendant’s subse- 
quent failure to appear at trial that trig- 
gered the application of the forfeiture 
statute. Affordable Bail Bonds, Inc. v. 
State, 2014 Ark. App. 657, 449 S.W.3d 321 
(2014). 


Strict Compliance Required. 

Because strict compliance with subdivi- 
sion (b)(2)(B) of this rule was not had 
because summons was not issued “imme- 
diately” as required, a circuit court’s judg- 
ment of forfeiture against a bail bond 
company was reversed, and the matter 
was remanded. First Ark. Bail Bonds, Inc. 
v. State, 373 Ark. 470, 284 S.W.3d 484 
(2008). 

Because a circuit court’s forfeiture of a 
bond failed to strictly comply with this 
section, a forfeiture judgment against a 
bail bond company was reversed for the 
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reasons set forth in a prior opinion of the 
court in a similar case, and the matter 
was remanded for an order consistent 
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with the court’s opinion. First Ark. Bail 
Bonds, Inc. v. State, 373 Ark. 468, 284 
S.W.3d 483 (2008). | 


CHAPTER 85 
PRETRIAL PROCEEDINGS 


SUBCHAPTER. 
5. GRAND JURY PROCEEDINGS. 
7. ARRAIGNMENT AND PLEADING GENERALLY. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


16-85-101. Right to attorney, physician, and phone calls. 


RESEARCH REFERENCES 


Ark. L. Rev. Britta Palmer Stamps, 
Comment: The Wait for Counsel, 67 Ark. 
L. Rev. 1055 (2014). 


SUBCHAPTER 3 — INFORMATION AND BILL oF PARTICULARS 


16-85-301. Bill of particulars. 


CASE NOTES 


Sufficiency. 

Defendant was not entitled to a bill of 
particulars, pursuant to subsection (a) of 
this section; a bill of particulars as to the 
precise time offenses were committed was 


not necessary because time was not mate- 
rial to allegations of rape and sexual as- 
sault in the second degree. Wallis v. State, 
2010 Ark. App. 238, 374 S.W.3d 737 
(2010). 


SUBCHAPTER 4 — INDICTMENT GENERALLY 


16-85-403. Contents. 


CASE NOTES 


Sufficiency. 

State did not need to track the language 
of § 5-13-211 in order to charge defendant 
because merely citing the statute was 
sufficient; the state did not need to amend 
the information because it correctly cited 

the statute that defendant was charged 


with violating, and the additional lan- 
guage in the information was in the na- 
ture of explanatory text that was super- 
fluous and did not make it fatally 


‘defective such as to warrant reversal. 


Barnes v. State, 94 Ark. App. 321, 230 
S.W.3d 311 (2006). 
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16-85-405. Sufficiency and errors. 


CASE NOTES 


Time. 

In a case involving second-degree 
sexual assault and attempted rape, defen- 
dant failed to show that he was prejudiced 
by an amendment to an information that 
changed the time of the alleged offenses 
because the exact dates of the offenses 
were immaterial where the victim testi- 


fied that defendant attempted to rape her 
and had sexual contact with her while she 
was under the age of 14; moreover, the 
lack of dates was not prejudicial where 
defendant contended that the sexual acts 
alleged by the victim never occurred. Bean 
v. State, 2014 Ark. App. 107, 432 S.W.3d 
87 (2014). 


16-85-407. Amendment of indictment and filing of bill of par- 


ticulars. 


CASE NOTES 


ANALYSIS 


Change in Nature or Degree. 
Ineffective Assistance of Counsel. 
No Effect on Jurisdiction. 
Prejudice or Surprise. 

Validity of Amendment. 


Change in Nature or Degree. 

Denial of a continuance to a defendant 
did not violate due process; although the 
information was amended the day before 
trial from a charge of rape of someone less 
than 14 years old by forcible compulsion to 
rape by forcible compulsion in violation of 
§ 5-14-103(a)(1), the nature of the crime 
charged did not change, pursuant to sub- 
section (b) of this section. Green v. State, 
2012 Ark. 19, 386 S.W.3d 413 (2012). 

Trial court did not erroneously allow an 
information charging rape by forcible 
compulsion and terroristic threatening to 
be amended on the first day of trial to add 
physical helplessness as an alternative 
means of committing rape because the 
amendment addressed only the manner 
by which the rape was committed and did 
not change the nature or degree of the 
rape charge, and defendant could not 
show that the amendment resulted in 
prejudice through unfair surprise because 
he failed to move for a continuance and 
failed to claim surprise after he was put 
on notice that the State planned to amend 
the information. Harris v. State, 2012 Ark. 
App. 651 (2012). 


Ineffective Assistance of Counsel. 
Trial court’s decision to deny appellant’s 
motion for postconviction relief was not 


clearly erroneous because with regard to 
counsel’s decision not to move to quash 
the second amended information or for a 
continuance, appellant failed to overcome 
the presumption that counsel was effec- 
tive; appellant did not show how the ad- 
dition of the second charge of aggravated 
robbery impeded his ability to prepare his 
defense. Carter v. State, 2015 Ark. 166, 
460 S.W.3d 781 (2015). 


No Effect on Jurisdiction. 

Defendant was properly convicted of 
rape despite his claim that he was 
charged with first-degree sexual assault, 
and the information against him was not 
amended. This section related to matters 
of notice and prejudice and provided a 
criminal defendant with protection 
against being prejudiced through sur- 
prise; thus, it was procedural in nature, 
not jurisdictional, and a violation of the 
statute did not divest the trial court of its 
authority to convict and sentence a defen- 
dant. VanOven v. State, 2011 Ark. App. 46, 
380 S.W.3d 507 (2011). 


Prejudice or Surprise. 

There was no violation of this section 
when an information in a capital murder 
trial was amended a few days before trial 
to include a premeditation and delibera- 
tion element because defendant was not 
surprised by such; her own admissions 
showed that she acted in a premeditated 
and deliberative manner when she shot 
her husband as he slept, she had wanted 
to leave for a long time, and she fled with 
some of his belongings. Therefore, there 


16-85-510 


was nothing wrong with including the 
premeditation and deliberation elements 
in the jury instructions. Terry v. State, 371 
Ark. 50, 263 S.W.3d 528 (2007). 
Defendant was properly convicted of 
attempted residential burglary and first- 
degree criminal mischief; while defen- 
dant’s counsel did object to the timing of 
an amendment to the information chang- 
ing the charge from criminal trespass to 
criminal mischief, he never articulated 
how the late filing of the amendment 
would prejudice defendant where the de- 
fense at trial was that he did not commit 
the crimes alleged and was elsewhere at 
the time of their commission. Moore v. 
State, 2015 Ark. App. 58 (2015). 
Evidence demonstrated that defendant 
had repeatedly been put on notice that the 
allegation of first-degree terroristic 
threatening included threats to the victim 
and his family. Because defendant suf- 
fered no prejudice by the amendment, the 
circuit court did not err in granting the 
State’s motion to amend the information 
to conform to the proof presented at trial. 
Wynn v. State, 2021 Ark. App. 132 (2021). 


Validity of Amendment. 

Even though a prosecutor was not al- 
lowed to amend a felony information un- 
der § 16-85-407 in a theft of property case 
to show the value of a vehicle stolen since 
that changed the class of the crime, there 
was no reversible error because the sen- 
tence imposed was less than the maxi- 
mum for either the amended or the origi- 
nal charge. Therefore, defendant was not 
prejudiced. Ward v. State, 97 Ark. App. 
294, 248 S.W.3d 489 (2007). 

Circuit court did not err when it allowed 
the state to amend a felony information to 
include a habitual-offender allegation on 
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the morning of defendant’s trial for pos- 
session of a firearm by a felon, because the 
amendment did not change the nature or > 
degree of the crime, but simply authorized 
a more severe punishment. Glaze v. State, 
2011 Ark. App. 283, 378 S.W.3d 897 
(2011), vacated, 2011 Ark. 464, 385 S.W.3d 
203 (2011). 

State’s amendment of an information 
did not violate this section because the 
amendment did not constitute a severance 
of offenses under Ark. R. Crim. P. 22.1(c), 
and the evidence would have been intro- 
duced in any case as part of the events 
leading up to the shooting whether it was 
included in the charging instrument or 
not; the only offense charged in the case 
was first-degree battery under § 5-13- 
201(a)(3), and the amendment did not 
change the nature or degree of the crime 
but merely clarified the manner in which 
the offense was committed. Reed v. State, 
2011 Ark. App. 352, 383 S.W.3d 881 
(2011). 

Trial court committed no error in allow- 
ing the state to orally amend the informa- 
tion to include the contra pacem clauses 
as required by Ark. Const. Art. 7, § 49 
because the amendment conformed to the 
requirements of this section; the amend- 
ment adding the contra pacem clauses did 
not change the nature or degree of the 
crimes charged, nor did it compromise 
defendant’s ability to make a defense, the 
amendment resulted in no prejudice, and 
defendant did not claim surprise or re- 
quest a continuance after the amendment 
was granted. Walker v. State, 2012 Ark. 
App. 61, 389 S.W.3d 10 (2012). 

Cited: Hoyle v. State, 2011 Ark. 321, 
388 S.W.3d 901 (2011); Martinez v. State, 
2014 Ark. App. 182, 432 S.W.3d 689 
(2014). 


SUBCHAPTER 5 — GRAND JURY PROCEEDINGS 


SECTION. 
16-85-510. Disclosure of media sources. 


16-85-510. Disclosure of media sources. 


Before any editor, reporter, or other writer for any newspaper, 
periodical, radio station, television station, or internet news source, or 
publisher of any newspaper, periodical, or internet news source, or 
manager or owner of any radio station shall be required to disclose to 
any grand jury or to any other authority the source of information used 
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as the basis for any article he or she may have written, published, or 
broadcast, it must be shown that the article was written, published, or 
broadcast in bad faith, with malice, and not in the interest of the public 
welfare. 


History. Init. Meas. 1986, No. 3, § 15, Acts 1949, No. 254, § 1; A.S.A. 1947, 
Acts 1937, p. 1384; Pope’s Dig., § 3828; § 43-917; Acts 2011, No. 799, § 1. 


RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. The Ben J. Reporter's Privilege in Arkansas: An 
Altheimer Symposium: A Reporter’s Privi- Overview with Commentary, 29 U. Ark. 
lege: Legal Fact or Fiction: Article: The Little Rock L. Rev. 1. 


SUBCHAPTER 7 — ARRAIGNMENT AND PLEADING GENERALLY 


SECTION. 
16-85-714. No contact orders — Defini- 
tions. 


16-85-709. Pleas generally. 
RESEARCH REFERENCES 


ALR. Adequacy of Defense Counsel’s garding Guilty Pleas — Probation, Parole, 
Representation of Criminal Client Re- or Pardon Possibilities. 31 A.L.R.6th 49. 


16-85-713. Leave of court to enter nolle prosequi. 
CASE NOTES 


Written Order Filed of Record. fore, defendant’s speedy trial right was 

This section does not speak to when a_i not tolled under Ark. R. Crim. P. 28.3(f) for 
nolle prosequi becomes effective. Under the nolle prosequi until the written order 
Supreme Court Administrative Order No. was entered. Zimmerman v. Circuit Court 
2, the nolle prosequi did not become effec- of Miller Cty., 2018 Ark. 264, 555 S.W.3d 
tive until a written order was filed. There- 406 (2018). 


16-85-714. No contact orders — Definitions. 


(a) As used in this section: 
(1) “Court” means a judge or judicial officer; and 
(2) “No contact order” means an order issued by a court to a 
defendant at or after his or her first appearance on charges as described 
under Rule 8.1 of the Arkansas Rules of Criminal Procedure that 
prohibits the defendant from contacting directly or indirectly a person 
in any manner or from being within a certain distance of the person’s 
home or place of employment. 
(b)(1) A court may issue a no contact order under this section in 
addition to any other condition of release from custody that is imposed 
by the court if: 
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(A) The person is charged with one (1) or more of the following 
offenses: 

(i) Terroristic threatening, § 5-13-301; 

(ui) Trafficking of persons, § 5-18-1083; or 

(iii) False imprisonment in the first degree, § 5-11-103; or 

(B) It appears that there exists a danger that a defendant will: 

(i) Commit a serious crime; 

(ii) Seek to intimidate a wrinteae: or 

(iii) Otherwise unlawfully interfere with the orderly administra- 
tion of justice. 

(2) The no contact order issued under this section shall be in effect 
until it is modified or terminated by the court. 

(3) Ano contact order issued under this section may contain, without 
limitation, the following: 

(A) The reasons the court issued the no contact order in specific 
terms and description in reasonable detail of the purpose of the order; 

(B)G) A prohibition against the defendant’s approaching or com- 
municating with a particular person or class of persons, either 
through a third party or by telephone, electronic communication, or 
in writing. 

(ii) A no contact order issued under this section shall not be 
deemed to prohibit any lawful or ethical activity of defendant’s 
counsel; 

(C) A prohibition against the defendant’s going to certain de- 
scribed geographical areas or premises, including an imposition of a 
restriction that the defendant stay at least one thousand five hundred 
feet (1,500') from a person’s location; 

(D) A prohibition against the defendant’s possessing a dangerous 
weapon or engaging in certain described activities, including the 
ingestion of alcohol or certain drugs; and 

(E) A requirement that the defendant report regularly to and 
remain under the supervision of an officer of the court. 

(4) When a no contact order is issued under this section, the court 
shall inform the defendant of the penalties for failure to comply with 
the conditions or terms of the order. 

(5) All terms of a no contact order issued under this section shall be 
reduced to writing, and a copy shall be given to the defendant. 

(6)(A) If a defendant violates a no contact order issued under this 

section, the court shall issue a warrant directing that the defendant 

be arrested and immediately taken before any court having APE, 
tion. 

(B) The court shall then have authority to detain the defendant for 
a period of time not to exceed twenty-four (24) hours, unless the 
violation occurs on a Friday or a holiday, in which case the time 
period shall be forty-eight (48) hours, during which time the pros- 
ecuting attorney shall file a petition to revoke the defendant’s 
appearance bond or modify the conditions of the defendant’s release, 
alleging the following: 
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(i) That the defendant has knowingly violated the terms of a no 
contact order issued under this section; 

(ii) That relevant information has become known to the prosecut- 
ing attorney warranting the modification of or revocation of the 
defendant’s appearance bond; and 

(iii) That a law enforcement officer had reasonable grounds to 
believe that the defendant violated the terms of a no contact order 
issued under this section and that it was impracticable to secure an 
arrest warrant at the time of arrest. 

(C)G) The defendant shall be entitled to a hearing on the petition 
to modify or revoke the defendant’s appearance bond within forty- 
eight (48) hours of the defendant’s appearance before the court, 
unless the violation occurs on a Friday or a holiday, in which case the 
hearing shall be within seventy-two (72) hours. 

(ii) If after a hearing the court finds that the defendant knowingly 
violated the terms of a no contact order issued under this section, the 
court may impose different or additional conditions of release or 
revoke his or her appearance bond. 

(c)(1) Acourt may set the duration of a no contact order issued under 
this section for an additional period of time after the adjudication of the 
offense for which the defendant was originally charged if it determines 
the additional period of time is necessary to protect the safety of a 
person, persons residing with the person, or members of the person’s 
immediate family. 

(2) The duration or extension of the no contact order shall not be for 
more than one (1) year from the date of issuance or, if the original 
charge is adjudicated with a finding of the defendant’s guilt, from the 
date of sentencing. 

(d) Upon conviction, violation of a no contact order issued under this 
section is a Class A misdemeanor. 


History. Acts 2011, No. 589, § 1; 2019, 
No. 1037, § 1; 2021, No. 799, § 1. 

Amendments. The 2019 amendment 
inserted (a)(1); redesignated former provi- 
sions of (a) as (a)(2); in (a)(2), substituted 
“his or her first appearance on charges as 
described under Rule 8.1 of the Arkansas 


Rules of Criminal Procedure” for “arraign- 
ment on charges”; and made stylistic 
changes. 

The 2021 amendment added (b)(1)(A), 
and redesignated former provisions of 
(b)(1) as (b)(1)(B). 


CASE NOTES 


Applicability. 

Trial court properly denied defendant’s 
petition to set aside a 10-year no-contact 
order because this section, which limits 
the duration of protective orders, did not 
apply as it was not in effect when the 
no-contact order was issued. Defendant 
presented no convincing argument or com- 


pelling authority, other than his bare as- 
sertion, that the no-contact order, surviv- 
ing beyond the adjudication on the 
criminal offense, would be considered a 
sentence and an illegal one. Hardin v. 
State, 2015 Ark. App. 593, 473 S.W.3d 563 
(2015). 
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CHAPTER 86 
INSANITY DEFENSE 


SECTION. 

16-86-103. Examination and keitatGn % 

16-86-104. Admission to State Hospital 
— Report. 


16-86-103. Examination and observation. 


(a) If the court orders the defendant to undergo examination and 
observation, the examination and observation of the defendant shall be 
made by: 

(1) A licensed psychiatrist who: 

(A) Has successfully completed or is currently participating in a 
post-residency fellowship in forensic psychiatry accredited by the 
American Board of Psychiatry and Neurology, Inc., or has success- 
fully completed a forensic certification course approved by the De- 
partment of Human Services; and 

(B) Is currently approved by the department to administer forensic 
examinations; or 
(2) A licensed psychologist who: 

(A) Has successfully completed or is currently participating in a 
formal postdoctoral fellowship training program in forensic psychol- 
ogy or has successfully completed a forensic certification course 
approved by the department; and 

(B) Is currently approved by the department to administer forensic 
examinations. 

(b)(1) Upon completion of the examination at a local mental health 
clinic or center, the court may commit the defendant to the Arkansas 
State Hospital for further examination and observation if the court 
determines in its sole discretion that the further examination and 
observation is warranted. 

(2) The psychiatrist or the psychologist mahG examined and observed 
the defendant shall make a written report to the court and shall 
indicate: 

(A) A description of the nature of the examination; 

(B) A substantiated diagnosis in the terminology of the American 
Psychiatric Association’s current edition of the Diagnostic and Sta- 
tistical Manual of Mental Disorders; 

(C) An opinion on whether the defendant, as a consequence of 
mental disease or defect, lacks the capacity to understand the 
proceedings against him or her and to assist effectively 1 in his or her 
own defense; 

(D) A description of any evidence that the defendant is feigning 
signs and symptoms of mental disease or defect; 

(E)G) When directed by the court, an opinion as to the extent, if 
any, to which the capacity of the defendant to appreciate the crimi- 
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nality of his or her conduct or to conform his or her conduct to the 
requirements of law was impaired at the time of the conduct alleged. 

(ii) This opinion shall also include a description of the reasoning 
used by the examiner to support the examiner’s opinion; } 

(F) When directed by the court, an opinion as to the capacity of the 
defendant to have the culpable mental state that is required to 
establish an element of the offense charged; 

(G) The signs and symptoms of mental disease or defect that led to 
the opinion on the presence of mental disease or defect; and 

(H) The evidence that supports the opinion of the examiner on the 
capacity of the defendant to: 

(i) Understand the proceedings against him or her; and 

(ii) Assist in his or her own defense. 


Amendments. The 2015 amendment 
redesignated (a)(1)(A)Gi) and (ii) as 


History. Acts 1971, No. 483, ch. 6, § 7; 
1973, No. 95, § 1; 19838, No. 191, § 1; 


A.S.A. 1947, § 43-1301; Acts 2001, No. 
1551, § 3; 2013, No. 981, § 4; 2015, No. 
1152) $875 


(a)(1)(A); and, in (a)(2), deleted “has” at 
the end of the introductory language and 
added “Has” at the beginning of (a)(2)(A). 


16-86-104. Admission to State Hospital — Report. 


(a) If the Director of the Division of Aging, Adult, and Behavioral 
Health Services of the Department of Human Services determines that 
a defendant should be admitted to the Arkansas State Hospital for 
examination and observation, the defendant shall be committed to the 
Arkansas State Hospital for a period not exceeding one (1) month or 
until a time as the Director of the Division of Aging, Adult, and 
Behavioral Health Services of the Department of Human Services 
believes is necessary for the examination and observation of the 
defendant. 

(b) The qualified psychiatrist or qualified psychologist who is desig- 
nated to examine and observe the mental condition of the defendant 
shall prepare a written report indicating separately the defendant’s 
mental condition during the period of the examination and the defen- 
dant’s probable mental condition at the time of the commission of the 
alleged offense. 

(c) The report shall be certified by the Director of the Arkansas State 
Hospital or a designee under his or her seal or by an affidavit duly 
subscribed and sworn to by him or her before a notary public who shall 
affix the notary. public’s certificate and seal to it. 


History. Acts 1971, No. 433, ch. 6, § 7; 
1973, No. 95, § 1; 1983, No. 191, § 1; 
A.S.A. 1947, § 48-1301; Acts 2001, No. 
1551, § 4; 2013, No. 980, § 6; 2017, No. 
913, § 41. 

Amendments. The 2017 amendment, 
in (a), substituted “Division of Aging, 


Adult, and Behavioral Health Services” 
for “Division of Behavioral Health Ser- 
vices” following “If the Director of the” and 
“Division of Aging, Adult, and Behavioral 
Health Services of the Department of Hu- 
man Services” for “Division of Behavioral 
Health Services” preceding “believes”. 
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CHAPTER 87 
PUBLIC DEFENDERS 


SUBCHAPTER. : 
2. ARKANSAS PuBLIiC DEFENDER CoMmMISSION. 
3. FUNDING. 


SUBCHAPTER 2 — ARKANSAS PusBLic DEFENDER COMMISSION 


SECTION. 

16-87-201. 
16-87-203. 
16-87-212. 
16-87-213. 
16-87-214. 
16-87-215. 


Definitions. 

Powers and duties. 

Court fees and expenses. 
Certificate of indigency. 
Prohibited conduct. 

Trial Public Defender Office. 


Effective Dates. Acts 2011, No. 39, 
§ 2: Feb. 16, 2011. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that the proper funding of defense 
counsel for indigent persons is of manifest 
importance; that a recent decision by the 
Arkansas Supreme Court has cast doubt 
on how the expenses of privately retained 
defense attorneys are to be paid, if at all; 
and that this act is immediately necessary 
because there is a question how the Ar- 
kansas Public Defender Commission 
should deal with the issue of privately 
retained attorneys. Therefore, an emer- 
gency is declared to exist and this act 
being immediately necessary for the pres- 
ervation of the public peace, health, and 
safety shall become effective on: (1) The 
date of its approval by the Governor; (2) If 
the bill is neither approved nor vetoed by 
the Governor, the expiration of the period 
of time during which the Governor may 
veto the bill; or (3) If the bill is vetoed by 
the Governor and the veto is overridden, 
the date the last house overrides the veto.” 

Acts 2019, No. 871, § 24: July 1, 2019. 
Emergency clause provided: “It is found 
and determined by the General Assembly, 
that the Constitution of the State of Ar- 
kansas prohibits the appropriation of 
funds for more than a one (1) year period; 
that the effectiveness of this Act on July 1, 
2019 is essential to the operation of the 
agency for which the appropriations in 
this Act are provided, and that in the 





SECTION. 

16-87-216.. Juvenile Ombudsman. Divi- 
sion — Definitions. 

16-87-217. Recovery of fees owed. 

16-87-218. Schedule of costs for legal ser- 
vices — Definitions. 


event of an extension of the legislative 
session, the delay in the effective date of 
this Act beyond July 1, 2019 could work 
irreparable harm upon the proper admin- 
istration and provision of essential gov- 
ernmental programs. Therefore, an emer- 
gency is hereby declared to exist and this - 
Act being necessary for the immediate 
preservation of the public peace, health 
and safety shall be in full force and effect 
from and after July 1, 2019.” 

Acts 2019, No. 910, § 6346(b): July 1, 
2019. Emergency clause provided: “It is 
found and determined by the General As- 
sembly of the State of Arkansas that this 
act revises the duties of certain state 
entities; that this act establishes new de- 
partments of the state; that these revi- 
sions impact the expenses and operations 
of state government; and that the sections 
of this act other than the two uncodified 
sections of this act preceding the emer- 
gency clause titled ‘Funding and classifi- 
cation of cabinet-level department secre- 
taries and ‘Transformation and 
Efficiencies Act transition team’ should 
become effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
14204 9% 
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16-87-201. Definitions. 


PUBLIC DEFENDERS 


16-87-203 . 


For the purpose of this subchapter: 
(1) “Commission” means the Arkansas Public Defender Commission 


created by this subchapter; 


(2) “Executive director” means the person appointed by the commis- 


sion pursuant to this subchapter; 


(3) “Indigent person” means a person who, at the time his or her need 
is determined, is without sufficient funds or assets to employ an 
attorney due to substantial financial hardship or afford other necessary 
expenses incidental to employing an attorney; and 

(4) “Substantial financial hardship” means that a person’s current or 
future financial situation is uncertain or precarious and is presumed if 
the person’s financial situation includes without limitation one (1) or 


more of the following: 


(A) Receipt of public assistance such as: 


(i) Food stamps; 


(ii) Temporary Assistance for Needy Families; 


(iii) Medicaid; 
(iv) Disability insurance; 
(v) Public housing; or 


(vi) Supplemental Security Income benefits; 
(B) Earning less than two hundred percent (200%) of the federal 
poverty guidelines, as they existed on January 1, 2021; 


(C) Being incarcerated; or 


(D) Being admitted to a residential mental health facility. 


History. Acts 1993, No. 1193, § 17; 
2021, No. 502, § 1. 

Amendments. The 2021 amendment, 
in (3), inserted “due to substantial finan- 


cial hardship” and substituted “to employ- 
ing an attorney” for “thereto”; and added 


(4). 


CASE NOTES 


Expenses of Defendant Represented 
by Retained Counsel. 

Request for a writ of prohibition filed by 
the Arkansas Public Defender Commis- 
sion (APDC) was denied because, pursu- 
ant to § 16-87-2112, the circuit court 
clearly had jurisdiction to order APDC to 
make payments for expenses for an indi- 


16-87-203. Powers and duties. 


gent defendant even though defendant 
was represented by retained counsel, not 
the APDC. Ark. Pub. Defender Comm’n v. 
Pulaski County Circuit Court, Fourth 
Div., 2010 Ark. 224, 365 S.W.3d 193 
(2010). 

Cited: Jones v. State, 367 Ark. 476, 241 
S.W.3d 268 (2006). 


(a) The Arkansas Public Defender Commission shall have the follow- 


ing powers and duties: 


(1) To establish policies and standards for the public defender system 
throughout the state, including standards for determining who quali- 


fies as an indigent person; 
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(2) To establish policies and standards for the organization and 
operation of public defenders’ offices throughout the state, including 
funding, compensation, staffing, and standards of experience for attor- 
neys assigned to particular cases; ; 

(3) To allocate personnel for each public defender’s office throughout 
the state; 

(4) To require annual reports regarding expenditures, caseloads, and 
status of cases from each public defender; 

(5) To evaluate the performance of the Executive Director of the 
Arkansas Public Defender Commission, the Capital, Conflicts, and 
Appellate Office, the Trial Public Defender Office, each public defender, 
and private attorneys assigned to represent indigent persons; 

(6) To approve the reassignment of cases from one public defender to 
another public defender in an adjacent area for the purpose of avoiding 
conflicts or adjusting caseloads; 

(7) To approve the purchase, rental, and sharing of office space, 
equipment, or personnel among public defenders in the event and to the 
extent such items have been provided through an appropriation of the 
General Assembly; 

(8) To establish employee personnel policies for the commission and 
the public defenders; 

(9) To accept and to authorize a public defender to accept moneys, 
gifts, grants, or services from any public or private source; 

(10) To enter and authorize a public defender to enter into contracts 
with individuals, educational institutions, nonprofit associations, or 
state or federal agencies, including contracts for the provision of legal 
services related to the defense of indigent persons; 

(11) To maintain for each judicial district a current list of private 
attorneys who are willing to accept court appointments and who meet 
any other qualifications established by the commission; 

(12) To maintain a separate list of private attorneys who are willing 
to accept court appointments in capital cases and who meet any other 
qualifications established by the commission; 

(13) To oversee the Juvenile Ombudsman Division of the Arkansas 
Public Defender Commission; 

(14) To perform all other functions and duties as authorized by law; 
and 

(15)(A) To enter into a professional services agreement with a person 

who is serving as a public defender or employed as an attorney with 

a state agency when the employee has been appointed to provide 

defense representation services by a judge. 

(B) The total of the professional services agreement and the 
employee’s salary shall not exceed twenty-five percent (25%) above 
the maximum of the pay grade of the employee’s position. 

(b) The commission shall operate the trial public defender system in 
such a manner that the respective trial public defenders shall not be 
deemed to be part of the same office for purposes of appointment in 
conflict of interest situations and in such a manner that the Capital, 
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Conflicts, and Appellate Office shall not be deemed.a part of the same 
office as any trial public defender for purposes of appointment in 
conflict of interest situations. 

(c) The commission shall make an annual report to the Governor, the 
President Pro Tempore of the Senate, the Speaker of the House of 
Representatives, the Chief Justice of the Supreme Court, and the Chief 


Judge of the Court of Appeals regarding the efforts of the commission to 


implement this subchapter. 
(d) [Repealed.] 


History. Acts 1993, No. 1193, § 11; 
1997, No. 788, § 18; 1997, No. 1341, § 18; 
1999, No. 1580, § 8; 2001, No. 1799, § 1; 
Z01p, 0. Lio2, $8; 2019. No. 871, 8 21. 


Amendments. The 2015 amendment 
repealed (d). 

The 2019 amendment added (a)(15) and 
made stylistic changes. 


16-87-205. Capital, Conflicts, and Appellate Office. 


CASE NOTES 


Ineffective Assistance of Counsel. 
Trial court properly found appellant’s 
guilty plea was voluntarily and intelli- 
gently entered because trial counsel’s ad- 
vice that he faced a death sentence was 
not erroneous as the death penalty re- 
mained a potential outcome of any trial; 


to establish that the death penalty had 
been waived, and the circumstances sur- 
rounding the death of the victim and her 
unborn child supported counsel’s reason- 
able belief that appellant faced a potential 
death sentence. True v. State, 2017 Ark. 
323, 532 S.W.3d 70 (2017). 


no evidence or testimony was introduced 


16-87-212. Court fees and expenses. 


(a)(1) The Arkansas Public Defender Commission is authorized to 
pay for certain expenses regarding the defense of indigents. 

(2)(A) The expenses shall include, but shall not necessarily be 

limited to, fees for counsel appointed by the court, expert witnesses, 

temporary investigators, testing, and travel. 

(B)G) Expenses shall not include attorney’s fees for counsel pri- 
vately retained for the benefit of an indigent defendant for that 
defendant’s defense. 

(ii) The commission may authorize the payment of expenses of 

counsel privately retained for the benefit of an indigent defendant, 
provided counsel complies with the standards set by the commission 
under this subchapter governing counsel appointed by the court or 
employed or contracted by the commission. 
(3)(A) Whenever a judge orders an authorized payment in a case 
involving an indigent person, a copy of the order accompanied by a 
detailed explanation of services rendered, time spent, and expenses 
incurred shall be transmitted to the commission, and the commission 
shall set the amount of compensation. 

(B) Orders as authorized throughout this chapter shall be paid by 
the commission provided sufficient funds are available. 
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(b)(1) With the approval of the Executive Director of the Arkansas 
Public Defender Commission, trial public defenders, appointed private 
attorneys, and the Capital, Conflicts, and Appellate Office are autho- 
rized to utilize the services of the State Crime Laboratory for pathology 
and biology, toxicology, criminalistics, raw drug analysis, latent finger- 
print identification, questioned documents examination, firearms and 
toolmarks identification, and in other such areas as the trial judge may 
deem necessary and appropriate. 

(2) If approved by the executive director, the laboratory shall provide 
the requested services. 

(c) At the discretion of the commission, capital murder cases and all 
proceedings under the Arkansas Rules of Criminal Procedure, Rule 
37.5, shall be paid entirely by the commission. 


History. Acts 1993, No. 1193, § 10; 
1997, No. 788, § 22; No. 1341, § 22; 2001, 


No. 1343, § 2; 2001, No. 1799, § 6; 2011, 
No. 39, § 1. 


CASE NOTES 


Expenses of Defendant Represented 
by Retained Counsel. 

Request for a writ of prohibition filed by 
the Arkansas Public Defender Commis- 
sion (APDC) was denied because, pursu- 
ant to this section, the circuit court clearly 
had jurisdiction to order APDC to make 


payments for expenses for an indigent 
defendant even though defendant was 
represented by retained counsel, not the 
APDC. Ark. Pub. Defender Comm’n v. 
Pulaski County Circuit Court, Fourth 
Div., 2010 Ark. 224, 365 S.W3d 193 
(2010). 


16-87-213. Certificate of indigency. 


(a)(1)(A) Any person charged with an offense punishable by impris- 
onment who desires to be represented by an appointed attorney shall 
file with the court in which the person is charged a written certificate 
of indigency. : 

(B) The certificate of indigency shall be in a form approved by the 
Arkansas Public Defender Commission and shall be provided by the 
court in which the person is charged. 

(C) The certificate of indigency shall be executed under oath by the 
person charged with the offense and shall state in bold print that a 
false statement is punishable as a Class D felony. 

(D) Upon execution, the certificate of indigency shall be made a 
permanent part of the indigent person’s records. 

(E)G) The certificate of indigency also shall function as a legally 
binding contractual agreement in which the person charged agrees 
that in exchange for legal representation provided by the state, he or 
she shall pay the amount ordered by the court, both upon the initial 
appointment of an attorney under subdivision (a)(3)(A) of this section 
and for any amount ordered by the court after the case has concluded. 

(ii) The certificate of indigency shall contain a notice that reads, 
“Your state income tax refund, legal settlements or favorable verdicts, 
lottery winnings, or any moneys or property forfeited by the state 
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shall be intercepted to satisfy this debt under Ark. Code Ann. 

§ 16-87-217.” 

(2) The court shall conduct a preliminary review of the person’s 
certificate of indigency, and if the court makes the preliminary deter- 
mination that the person is or may be indigent based upon the person’s 
stating he or she faces substantial financial hardship, the court shall 
appoint the public defender to represent the person. 

(3)(A) Ifthe court in which the person is charged determines that the 
person qualifies for the appointment of an attorney by being indigent 
or partially indigent under standards set by the commission and this 
section, the court, except as otherwise provided by this subchapter, 
shall appoint the trial public defender to represent the person before 
the court. 

(B) The court shall not appoint an attorney prior to review of the 
submitted certificate of indigency. 

(4) If the court does not find the person indigent after a preliminary 
review of the person’s certificate of indigency, the court shall then 
evaluate if the person qualifies as indigent using the following factors: 

(A) The seriousness of the charges being faced; 

(B) The person’s monthly expenses; 

(C) Local private counsel rates; 

(D) The person’s income or available funds from any other source, 
including public assistance, to which the person is entitled; 

(E) Property owned by the person or in which he or she has an 
economic interest; 

(F) The person’s outstanding financial ane SY 

(G) The existence, number, and ages of any dependents; 

(H) The person’s employment and job training history; and 

(I) The person’s highest level of formal education attained. 

(b)(1) At the time of appointment of an attorney, the court immedi- 
ately shall assess a fee of not less than ten dollars ($10.00) nor more 
than four hundred dollars ($400) to be paid to the commission in order 
to defray the costs of the public defender system. 

(2) The fee under subdivision (b)(1) of this section may be waived if 
the court finds such an assessment to be too burdensome. 

(3) The fee under subdivision (b)(1) of this section shall be collected 
at the beginning of the proceeding and is separate from any additional 
attorney’s fee that might be assessed by the court. 

(4)(A) The commission shall deposit the money collected under 

subdivision (b)(1) of this section into a separate account within the 

State Central Services Fund entitled “Public Defender User Fees” to 

which access shall only be available to the commission. 

(B) The commission may carry over any funds remaining in the 
separate account under subdivision (b)(4)(A) of this section at the end 
of the fiscal year to the subsequent year. 

(c) All fees under this subchapter shall be collected by the county or 
city official, agency, or department designated under § 16-13-709 as 
primarily responsible for the collection of fines assessed in the circuit 
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courts and district courts of this state, and the collecting county or city 
official, agency, or department shall remit to the commission by the. 
tenth day of each month all of the fees collected on forms provided by 
the commission. ; 

(d) The appointing court may at any time review and redetermine 
whether or not a person is indigent and qualifies for the appointment of 
an attorney under this subchapter. 

(e) This section does not bar a prosecution for perjury or other 
offenses based on misrepresentation of financial status. 

(f)(1) The court may at any time request, and upon request the 
Department of Finance and Administration shall provide, an indigent 
person’s past three (3) years of income tax returns in order for the court 
to confirm or review a determination of indigency. 

(2) The confirmation or review by the court under subdivision (f)(1) of 
this section shall be in camera with the defendant and his or her 
appointed counsel. 

(3) The court shall place the income tax returns used for the 
confirmation or review under this subsection under seal. 


History. Acts 1993, No. 11938, § 13; 
1999, No. 1564, § 5; 2001, No. 1799, § 7; 
2001, No. 1809, § 6; 2003, No. 1765, § 23; 
2013, No. 961, § 1; 2021, No. 502, § 2. 

Amendments. The 2021 amendment 
substituted “(a)(3)(A)” for “(a)(2)(a)” in 
(a)(1)(E)G); inserted (a)(2); redesignated 


former (a)(2) as (a)(3); inserted “and this 
section” in (a)(3)(A); substituted “certifi- 
cate of indigency” for “affidavit” in 
(a)(3)(B); added (a)(4); in (d), substituted 
“indigent and qualifies” for “an indigent 
person who qualifies” and “under” for 
“pursuant to”; and added (f). 


16-87-214. Prohibited conduct. 


(a) Atrial public defender or a deputy trial public defender shall not: 

(1) Receive any funds, services, or other thing of monetary value, 
directly or indirectly, for the representation of an indigent person 
pursuant to court appointment, except the compensation authorized by 
law; or 

(2) Refer any person, indigent or otherwise, who contacts the trial 
public defender to any other attorney, except pursuant to guidelines 
established by the Arkansas Public Defender Commission. 

(b) This section does not bar a prosecution or other disciplinary 
action against a trial public defender or deputy trial public defender 
who commits a violation of the law or the Arkansas Rules of Profes- 
sional Conduct. 

(c) The commission and the Executive Director of the Arkansas 
Public Defender Commission shall not interfere with the discretion, 
judgment, or advocacy of a trial public defender, a deputy trial public 
defender, or an appointed private attorney in the representation of 
indigent persons, but nothing in this subsection shall be construed to 
preclude the commission or the executive director from refusing to 
approve an expenditure of public funds. 
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History. Acts 1993, No. 1193, § 14; for “Nothing in this section shall be con- 
2015, No. 1152, § 9. strued to” and substituted “Arkansas” for 
Amendments. The 2015 amendment, “Supreme Court Model.” 
in (b), substituted “This section does not” 


16-87-215. Trial Public Defender Office. 


There is hereby created the Trial Public Defender Office within the 
Arkansas Public Defender Commission, to be composed as follows: 

(1) The Trial Public Defender Office shall supervise the development 
and operations of each of the components of the Arkansas trial public 
defender system pursuant to the rules and standards for governing the 
system adopted by the commission; 

(2)(A) The Executive Director of the Arkansas Public Defender 

Commission shall appoint a defense services administrator. 

(B) The administrator shall be chosen solely on the basis of 
training, experience, and other qualifications. 
(C) The administrator need not be licensed to practice law; and 

(3) The administrator may hire support staff and other personnel as 
necessary to properly discharge the duties assigned to the office to the 
extent allowed and as funds are appropriated by the General Assembly. 


History. Acts 1997, No. 788, § 17; Amendments. The 2019 amendment 
1997, No. 13841, § 17; 2019, No. 315, deleted “regulations” following “rules” in 
§ 1302. (1). 


16-87-216. Juvenile Ombudsman Division — Definitions. 


(a) For purposes of this section, the following definitions shall apply: 

(1) “Best interests of the juvenile” includes those actions and courses 
of action which: 

(A) Keep the juvenile safe from physical, mental, or sexual abuse 
while in state custody; 

(B) Are considerate of the court’s recommendations and adhere to 
the juvenile’s treatment plan; and 

(C) Work toward rehabilitating the juvenile; 

(2) “Division” means the Division of Youth Services of the Depart- 
ment of Human Services; 

(3) “Executive director” means the Executive Director of the Arkan- 
sas Public Defender Commission; and 

(4) “Juvenile” means any juvenile who has been committed to the 
custody of the Division of Youth Services pursuant to a disposition order 
of the juvenile division of circuit court. 

(b)(1) It is the intent of the General Assembly to create a Juvenile 
Ombudsman Division of the Arkansas Public Defender Commission to 
provide for independent oversight of the Division of Youth Services’ 
facilities and programs that are unlicensed or unaccredited. 

(2) There shall be created within the Arkansas Public Defender 
Commission a juvenile ombudsman and assistant juvenile ombudsmen 
that shall be appointed by the executive director. 
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(3) The minimum qualifications for an ombudsman shall be as 
follows: 

(A) A master’s degree in: 

(i) Social work; 

(ii) Psychology; 

(iii) Law; or 

(iv) A related field; 

(B) A bachelor’s degree in: 

(i) Social work; 

(ii) Psychology; or 

(iii) A related field; or 

(C) Four (4) years’ direct experience in programs serving juvenile 
offenders and their families. 

(4) No waiver of the minimum qualifications in subdivision (b)(3) of 
this section shall be permitted. 

(c) The powers and duties of the ombudsman shall be as follows: 

(1) The ombudsman shall be given online access to all tracking 
systems maintained by the Division of Youth Services, including but not 
limited to the: 

(A) Incident report tracking system and the disposition of inci- 
dents reported therein; 

(B) Parent helpline tracking system; and 

(C) Juvenile tracking system; 

(2) The ombudsman may attend scheduled meetings or reviews of 
juvenile intake, program progress, or aftercare planning; 

(3) The ombudsman shall be given access to any meeting or docu- 
ment that would be accessible to the general public through the 
Freedom of Information Act of 1967, § 25-19-101 et seq.; 

(4) The ombudsman shall be given reasonable prior notice of all 
major activities of the Audit and Compliance Section of the Division of 
Youth Services and shall be permitted to accompany the monitor or 
monitoring team of the Division of Youth Services on any monitoring 
visit or audit; . 

(5) The ombudsman shall be subject to the same compliance with all 
procedures, policies, and laws regarding the confidentiality of juveniles 
committed to the Division of Youth Services as required by Division of 
Youth Services employees; 

(6) The ombudsman may initiate and maintain contact with any 
juvenile during the juvenile’s custodial placement or while on aftercare 
status; | 

(7) The ombudsman shall be given access to the juveniles and to the 
juveniles’ records and meetings of program progress and case planning 
at all the privately contracted facilities of the Division of Youth 
Services; 

(8)(A) To identify instances where necessary services are not being 

provided with respect to the safety, health, education, and rehabili- 

tation of the juvenile as identified in a treatment plan. : 
(B) When a problem is identified, the ombudsman shall notify the 

Director of the Division of Youth Services or his or her designee, the 





135 PUBLIC DEFENDERS 16-87-216 


juvenile court having jurisdiction, the juvenile’s parents or guardian; 

and the juvenile’s attorney or attorneys of the problem; 

(9) To document a juvenile’s questions, complaints, and concerns 
related to the juvenile’s health, safety, education, and treatment and 
seek answers to those questions and address the complaints and 
concerns in an expedient manner; 

(10) To request and review, as needed, all records on the history and 
treatment of the juvenile while in the custody of the Division of Youth 
Services or in aftercare, including related agency and court records; 

(11) To make unannounced visits to the unlicensed or unaccredited 
facilities of the Division of Youth Services, whether state-run or 
privately operated, to assure the safety and well-being of the juveniles; 

(12) Upon receipt of a complaint involving alleged child maltreat- 
ment, the ombudsman shall immediately report the alleged incident to 
the Child Abuse Hotline, the facility director, and the Director of the 
Division of Youth Services or his or her designee, who shall be 
responsible for ensuring the juvenile’s safety; 

(13)(A) To prepare annual reports on the overall functioning of the 

Division of Youth Services’ ability to provide for the safety, health, 

education, and rehabilitation of juveniles committed to the Division 

of Youth Services. 
(B) The report shall be submitted to: 
(i) The Secretary of the Department of Human Services and the 

Director of the Division of Youth Services; 

(ii) The House Committee on Aging, Children and Youth, Legisla- 
tive and Military Affairs; 

(iii) The Senate Interim Committee on Children and Youth; 

(iv) The judges of the juvenile divisions of circuit court; and 

(v) The Governor; 

(14) To prepare annual reports comparing the court’s recommenda- 
tions, the treatment plans of the Division of Youth Services, and the 
actual services provided; and 

(15) The audit and compliance process of the Division of Youth 
Services to verify that each juvenile has unhampered access to a 
grievance process that addresses the juvenile’s questions, complaints, 
and concerns in a timely manner in accordance with policy and 
procedure of the Division of Youth Services or applicable statute. 

(d) The ombudsman shall have no authority to command or other- 
wise instruct any division employee or contracted agent of the Division 
of Youth Services regarding any aspect of programming or operations, 
nor may the ombudsman alter or countermand any instruction to, or 
participation by, juveniles that is consistent with the policy and 
procedure of the Division of Youth Services or otherwise part of the 
treatment plan, program, or operations associated with the agency. 


History. Acts 1999, No. 1580, §§ 1-6; in (c)(13)(B)G), substituted “Secretary” for 
2001, No. 1797, § 1; 2003, No. 1008, §§ 1, “Director”; and added “of the Department 
2; 2019, No. 910, § 5159. of Human Services” following “Division of 

Amendments. The 2019 amendment. Youth Services”. 
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16-87-217. Recovery of fees owed. 


(a)(1) The State of Arkansas and the county may file a civil action for 
recovery of money expended in the representation of a. person who is 
determined by a court not to have been indigent at the time expendi- 
tures were made. . 

(2) Suit shall be brought within three (3) years after the date a 
certificate of indigency is filed. 

(b)(1) The State of Arkansas also shall recover any fees owed or 
money expended in the representation of a person who is determined by 
a court not to have been indigent at the time expenditures were made © 
by attaching a lien to the person’s legal settlements or favorable 
verdicts, lottery winnings, or any moneys or property forfeited by the 
state. 

(2) To effectuate a lien under subdivision (b)(1) of this section, a 
public defender shall file a notice of the lien setting forth services 
rendered to the person and a claim for reasonable value of the services 
with the clerk of the circuit court not later than ten (10) days after the 
disposition of the case. 

(3) The person named in the notice of the lien shall be served 
personally with a copy of the lien in court immediately at the end of the 
trial court proceedings. 

(4) The circuit court shall determine whether all or any part of the 
lien shall be allowed. 

(c) In the event that a circuit court, county court, or district court 

renders a judgment for recovery of money in a civil action as described 
in this section, the Arkansas Public Defender Commission may file a 
claim for a setoff of the judgment amount against the person’s state 
income tax refund as a claimant agency authorized under § 26-36-301 
et seq. 

(d) This section does not prohibit the commission from filing a claim 
for a setoff against a person’s state income tax refund as a claimant 
agency authorized under § 26-36-301 et seq. to recover the fee provided 
for under § 16-87-213(b) or a judgment provided in § 16-87-218. 


History. Acts 2013, No. 961, § 2; 2015, tion 2”. 

No. 893, § 1. Amendments. The 2015 amendment 
A.C.R.C. Notes. Acts 2013, No. 961, added (d). 

contained two sections designated as “Sec- 


16-87-218. Schedule of costs for legal services — Definitions. 


(a) As used in this section: 

(1) “Early disposition” means a disposition that occurs within sixty 
(60) days of the date of the person’s arrest or before the state files a 
criminal information, whichever occurs sooner; and 

(2) “Extended matter” means a case that involves legal proceedings 
that extend beyond a completed trial. 

(b) At the time of final disposition of any charges pending against a 
defendant represented by a public defender, the public defender shall 
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ask the court to enter a judgment against the defendant in favor of the 
State of Arkansas for legal services rendered by the public defender. 

(c) The amount of judgment shall be based on the following nonbind- 
ing fee schedule: 

(1) Capital murder, § 5-10-101, in which the death penalty was 
given, including any appeal and post-conviction remedy, twelve thou- 
sand five hundred dollars ($12,500); 

(2) Capital murder, § 5-10-101, in which the death penalty was not 
given, murder in the first degree, § 5-10-102, or Class Y felony: 

(A) For an early disposition, five hundred dollars ($500); 

(B) For a negotiated plea or disposition before trial, two thousand 
five hundred dollars ($2,500); or 

(C) For a trial or an extended matter, seven thousand five hundred 
dollars ($7,500); 

(3) Any other felony homicide, §§ 5-10-103 — 5-10-106, Class A 
felony, or Class B felony: 

(A) For an early disposition, two hundred fifty dollars ($250); 

(B) For a negotiated plea or disposition before trial, one thousand 
two hundred fifty dollars ($1,250); or 

(C) For a trial or an extended matter, five thousand dollars 

($5,000); 

(4) A Class C felony, Class D felony, unclassified felony, or driving or 
boating while intoxicated, § 5-65-103, third offense: 

ith For an early disposition, one hundred twenty-five dollars 

($125); 

(B) For a negotiated plea or disposition before trial, six hundred 
twenty-five dollars ($625); or 

(C) For a trial or an extended matter, two thousand five hundred 
dollars ($2,500); 

(5) Any other misdemeanor: 

(A) For an early disposition, sixty-five dollars ($65.00); 

(B) For a negotiated plea or disposition before trial, one hundred 
twenty-five dollars ($125); or 

(C) For a trial or an extended matter, five hundred dollars ($500); 
(6) Any juvenile matter: 

(A) For an early disposition, sixty-five dollars ($65.00); 

(B) For a negotiated plea or disposition before trial, one hundred 
twenty-five dollars ($125); or 

(C) For a trial or an extended matter, five hundred dollars ($500); 
or 

(7) Any post-conviction relief that is not a direct appeal of the 
conviction: 

(A) For an early disposition, two hundred dollars ($200); 

(B) For a negotiated plea or disposition before trial or hearing, four 
hundred dollars ($400); or 

(C) For a trial or hearing or an extended matter, six hundred 
twenty-five dollars ($625). 

(d) A court is not required to enter a judgment against a defendant 
under this section. 


16-87-302 PRACTICE, PROCEDURE, AND COURTS 138 


- History. Acts 2013, No. 961, § 3; 2015, Amendments. The 2015 amendment 
No. 299, § 23. inserted “or boating” in (c)(4). 


SUBCHAPTER 3 — FUNDING 


SECTION. 
16-87-302. Funding of public defenders. 


16-87-302. Funding of public defenders. 


(a) The Arkansas Public Defender Commission shall be responsible 
for the payment of the following: 
(1) The salaries of public defenders; 
(2) The salaries of secretaries and other support staff of the public 
defender’s office; and 
(3) The payment of the costs of certain expenses, as authorized by 
§ 16-87-212. 
(b) Each county or counties within a judicial district shall be respon- 
sible for the payment of the following: 
(1)(A) The cost of facilities, equipment, supplies, and other office 
expenses necessary to the effective and efficient operation of the 
public defender’s office. 
(B) Funding for these expenditures may be from: 
(i) A county administration of justice fund; 
(ii) A county’s general fund; 
(iii). A county’s public defender fund; 
(iv) A county’s indigent defense fund; 
(v) Acounty’s public defender investigator fund; or 
(vi) Any other fund authorized by law for that purpose. 
(C) These expenditures shall comply with an itemized, line-item 
budget appropriated by the quorum court; and 
(2) The compensation of additional personnel within the office of the 
public defender, when approved in advance by the quorum court. 


History. Acts 1997, No. 788, § 12; 


1997, No. 1341, § 12; 2001, No. 1799, § 8; 
2011, No. 1201, § 1. 


CHAPTER 88 
JURISDICTION AND VENUE 


SUBCHAPTER. 
1. GENERAL PRovISIONS. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. SECTION. 
16-88-101. Jurisdiction of courts for cer- 16-88-105. Territorial iuttndivtion of cer- 
tain offenses generally. tain courts generally. 
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SECTION. 

16-88-116. Traffic citations issued within 
a town or city with a dis- 
trict court — Placement on 
docket. 


Effective Dates. Acts 2007, No. 663, 
§ 56: Jan. 1, 2012. 

Acts 2007, No. 663, § 56, as amended 
by Acts 2009, No. 345, § 7, provided: 
“(a) Sections 2 through 15 of this act are 
effective January 1, 2008. 

“(b) Sections 16 through 50 and 52 through 
55 of this act are effective January 1, 2012. 

“(c) Section 51 of Act 663 of 2007 is 
effective January 1, 2012, except: 

“(1) That portion of Section 51 of Act 663 


JURISDICTION AND VENUE 


16-88-101 


of 2007 that is referred to in Act 663 of 
2007 as 16-17-933, establishing the Cle- 
burne County District Court and depart- 
ments of that court, codified as § 16-17- 
936 is effective July 1, 2009; and 

_“(2) That portion of Section 51 of Act 663 
of 2007 that is referred to in Act 663 of 
2007 as 16-17-950, establishing the St. 
Francis County District Court and depart- 
ments of that court, codified as § 16-17- 
954 is effective July 1, 2009.” 


16-88-101. Jurisdiction of courts for certain offenses generally. 


(a) The jurisdiction of the various courts of this state for the trial of 
offenses shall be as follows: : 

(1) The Senate shall have exclusive jurisdiction of impeachment; 

(2) The Supreme Court shall have general supervision and control 
over all inferior courts in criminal cases; 

(3) The circuit court shall have original jurisdiction, exclusive of the 
district court, for the trial of offenses defined as felonies by state law 
and shall have original jurisdiction concurrent with the district court 
for the trial of offenses defined as misdemeanors by state law; and 

(4) The district court shall have original jurisdiction, exclusive of the 
circuit court, for the trial of violations of ordinances of any town, city, or 
county within the territorial jurisdiction of the district court and shall 
have original jurisdiction concurrent with the circuit court for the trial 
of offenses defined as misdemeanors and violations by state law and 
committed within the territorial jurisdiction of the district court. 

(b) Where an indictment is found in the circuit court for an offense 
within its jurisdiction, the circuit court shall have jurisdiction of all the 
degrees of the offense and of all the offenses included in the one (1) 
charge, although some of those degrees or included offenses are within 
the exclusive jurisdiction of the district court. 

(c) A district court may issue arrest warrants and search warrants 
and may perform other pretrial functions, as authorized by the Arkan- 
sas Rules of Criminal Procedure, in the prosecution of a person for an 
offense within the exclusive jurisdiction of the circuit court. 


History. Crim. Code, §§ 10, 11; Acts 
1871, No. 49, § 1 [10], p. 255; C. & M. 
Dig., § 2863; Pope’s Dig., § 3679; A.S.A. 


1947, §§ 43-1405, 43-1406; Acts 2003, No. 
1185, §§ 207, 208; 2007, No. 663, § 53; 
2009, No. 398, § 1; 2011, No. 1218, §§ 11, 12. 


16-88-104 
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CASE NOTES 


ANALYSIS 


District Courts. 
Search Warrants. 


District Courts. 

City was properly granted summary 
judgment on a personal representative’s 
claim that the Ashley County District 
Court lacked jurisdiction to conduct a first 
appearance for the decedent who was ar- 
rested and charged in a separate county or 
judicial district; subsection (c) of this sec- 
tion meant that any Arkansas district 
court had authority to perform pretrial 


functions as necessary and as authorized 
by the Arkansas Rules of Criminal Proce- 
dure, and Ark. R. Crim. P. 8.1 was inter- 
preted to sweep broadly for first appear- 
ances. Given that the county district judge 
had jurisdiction and authority to conduct 
the first appearance, the constitutional 
claim necessarily failed. Green v. Byrd, 
972 F.3d 997 (8th Cir. 2020). 


Search Warrants. 

Osceola District Court judge had juris- 
diction to issue a search warrant for a 
residence in the Chickasawba District. 
Wagner v. State, 2010 Ark. 389, 368 
S.W.3d 914 (2010). 


16-88-104. Presumption of jurisdiction. 


CASE NOTES 


Proof. 

Pursuant to this section, a trial court 
had jurisdiction over defendant’s trial for 
theft by receiving because the evidence 
demonstrated that, at the very least, the 


disposal of the stolen property occurred in 
Arkansas. Johnson v. State, 2012 Ark. 
App. 615 (2012). 

Cited: Clark v. State, 2012 Ark. App. 
496, 423 S.W.3d 122 (2012). 


_16-88-105. Territorial jurisdiction of certain courts generally. 


(a) The jurisdiction of the Senate and Supreme Court embraces the 


whole state. 


(b) The local jurisdiction of circuit courts shall be of offenses com- 
mitted within the respective counties in which they are held. 

(c) The local jurisdiction of district courts shall be of offenses com- 
mitted within the limits of the jurisdiction of the courts, as prescribed 
by the statutes creating or regulating them. 


History. Crim. Code, §§ 14-16; C. & M. 
Dig., §§ 2864-2866; Pope’s Dig., §§ 3680- 


3682; A:S.A. 1947, §§ 43-1407 — 43-1409; 
Acts 2007, No. 663, § 54. 


CASE NOTES 


ANALYSIS 


Circuit Court. 
Related Offenses. 
Venue. 


Circuit Court. 

Pursuant to State v. Osborn, 345 Ark. 
196, 45 S.W.3d 373 (2001), and § 16-88- 
108(c), jurisdiction in defendant’s case 
was proper in either Calhoun County or 
Dallas County; had defendant not com- 


mitted the crimes of aggravated robbery 
and kidnapping in Calhoun County, he 
would not have been placed into custody 
in Dallas County, he could not have es- 
caped from that custody, and the prosecu- 
tion in Calhoun County would not have 
been delayed. Avery v. State, 93 Ark. App. 
112, 217 S.W.3d 162 (2005). 


Related Offenses. 
Because the rape offenses charged in 
the second prosecution did not occur 
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within the same jurisdiction and venue of 
the initial prosecution, the offenses were 
not “related offenses” under Ark. R. Crim. 
P. 21.3 and dismissal was not required; 
the requisite inquiry for purposes of Rule 
21.3 was not whether the offenses were 
committed in Craighead County but 
whether the offenses were committed in 
the same separate judicial district of 
Craighead County. Schoolfield v. State, 
2018 Ark. App. 575, 564 S.W.3d 558 
(2018). 


Venue. 
Ark. R. Crim. P. 21.3 did not preclude a 
prosecution for second-degree sexual as- 


JURISDICTION AND VENUE 


16-88-113 


sault because it did not occur in the same 
jurisdiction and venue as other offenses; 
the sexual assault in Sebastian County 
did not arise from the same criminal epi- 
sode as similar offenses charged in Craw- 
ford County, which allegedly occurred 
within a span of four years. Rape was not 
a continuing offense, §16-88-108 did not 
apply because the charged offenses of 
sexual assault was alleged to have been 
committed entirely within Sebastian 
County, and the offenses were not related 
under Rule 21.3. Bean v. State, 2012 Ark. 
App. 643 (2012). 


16-88-108. Jurisdiction of counties — Offenses generally. 


CASE NOTES 


ANALYSIS 


Jurisdiction. 
Offenses in More Than One County. 


Jurisdiction. 

While defendant worked for the sheriffs 
department, she was authorized to use the 
department’s credit card only for county 
purchases; her use of the card for personal 
purchases was sufficient to support her 
conviction for fraudulently using a credit 
card in violation of § 5-37-207(a)(4). Be- 
cause it was undisputed that the pur- 
chases took place in Pulaski County, Ar- 
kansas, the Pulaski County Circuit Court 
had jurisdiction over the case in accor- 
dance with subsection (c) of this section. 
Baker v. State, 2009 Ark. App. 788 (2009). 


Offenses in More Than One County. 
Pursuant to subsection (c) of thjis sec- 
tion, a trial court had jurisdiction over 


defendant’s trial for theft by receiving 
because the evidence demonstrated that, 
at the very least, the disposal of the stolen 
property occurred in Arkansas. Johnson v. 
State, 2012 Ark. App. 615 (2012). 

Ark. R. Crim. P. 21.3 did not preclude a 
prosecution for second-degree sexual as- 
sault because it did not occur in the same 
jurisdiction and venue as other offenses; 
the sexual assault in Sebastian County 
did not arise from the same criminal epi- 
sode as similar offenses charged in Craw- 
ford County, which allegedly occurred 
within a span of four years. Rape was not 
a continuing offense, this section did not 
apply because the charged offenses of 
sexual assault was alleged to have been © 
committed entirely within Sebastian 
County, and the offenses were not related 
under Rule 21.3. Bean v. State, 2012 Ark. 
App. 643 (2012). 


16-88-113. Jurisdiction of counties — Stolen property. 


CASE NOTES 


Proof. 

Pursuant to subsection (A) of this sec- 
tion, a trial court had jurisdiction over 
defendant’s trial for theft by receiving 


because the evidence demonstrated that, 
at the very least, the disposal of the stolen 
property occurred in Arkansas. Johnson v. 
State, 2012 Ark. App. 615 (2012). 
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16-88-116. Traffic citations issued within a town or city with a 
district court — Placement on docket. 


All traffic citations issued within the boundaries of a town or city of 
this state which has a district court shall be placed on the docket of the 
district court of that town or city, unless the presiding judge of that 
court authorizes a transfer to another court exercising jurisdiction over 
the area in which the citation was issued. 


History. Acts 2003, No. 1032, § 1; 
2007, No. 663, § 55. 


CHAPTER 89 
TRIAL AND VERDICT 


SECTION. 
16-89-104, 16-89-105. [Repealed.] 
16-89-111. Evidence generally. 


RESEARCH REFERENCES 


ALR. Propriety of Use of Multiple Ju- in State Criminal Prosecution. 41 
ries at Joint Trial of Multiple Defendants A.L.R.6th 295. 


16-89-103. Presence of defendant. 


CASE NOTES 
ANALYSIS dence was moot because the remedy of a 
reversal and remand was not available; 
Felony. defendant had died and his presence was 
—Presence Required. ' required at trial. Dowdy v. Pale, 2015 


Ark. 35 (2015). 
Felony. 
—Presence Required. 
Alleged error in the admission of evi- 


16-89-104, 16-89-105. [Repealed.] 


Publisher’s Notes. These sections, A.S.A. 1947, § 43-2101.1; Acts 20> No. 
concerning interpreters in criminal ac- 424, § 3. 
tions, were repealed by Acts 2013, No. 16-89-105. Acts 1979, No. 664, §§ 1, 2; 
237, §§ 6, 7. The sections were derived A.S.A. 1947, §§ 5-715.1, 5-715.2; Acts 


from: 1991, No. 469, § 2. 
16-89-104. Acts 1973, No. 555, § 3; 
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16-89-111 


16-89-107. Trial of issues of law or fact. 


RESEARCH REFERENCES 


ALR. What Constitutes Accused’s Con- 
sent to Court’s Discharge of Jury or to 
Grant of Motion for Mistrial Which Will 


Constitute Waiver of Former Jeopardy 
Plea — Silence or Failure to Object or 
Protest. 103 A.L.R.6th 137 (2015). 


CASE NOTES 


ANALYSIS 


Jury Questions. 
Questions of Law. 


Jury Questions. 

State inmate’s federal habeas claim 
that the Supreme Court of Arkansas erred 
in rejecting his postconviction jury in- 
struction argument because the Sixth 
Amendment right to present a complete 
defense included the right to have the 
credibility of a confession determined by 
the jury, and the jury had to be instructed 
on the issue was procedurally barred be- 
cause it was not “fairly presented” to the 
appropriate state court, and further, the 
jury instruction claim lacked merit even if 
not procedurally barred because under 


16-89-111. Evidence generally. 


subdivision (b)(1) of this section, volun- 
tariness was decided by the court, not the 
jury. Rucker v. Norris, 563 F.3d 766 (8th 
Cir.), cert. denied, 558 U.S. 950, 130 S. Ct. 
401, 175 L. Ed. 2d 275 (2009). 


Questions of Law. 

Pro se defendant’s sufficiency of the 
evidence challenge was not preserved as 
he failed to make a motion for a directed 
verdict before a trial court. He did not 
request a jury nullification instruction, 
nor was he entitled to one as, under sub- 
division (a)(3) of this section, all questions 
of law were decided by the trial court. 
Bower v. State, 2010 Ark. 456 (2010). 

Cited: Young vy. State, 370 Ark. 147, 
257 S.W.3d 870 (2007). 


(a) The state shall first offer the evidence in support of an indictment 


or information. 


(b) The defendant or his or her counsel shall then offer the defen- 
dant’s evidence in support of his or her defense. 

(c) The parties may then respectively offer rebutting evidence only, 
unless the court for good reason, in furtherance of justice, permits them 
to offer evidence upon their original cases. 

(d) Aconfession of a defendant, unless made in open court, does not 


warrant a conviction unless: 


(1) Accompanied with other proof that the offense was committed; or 
(2) Supported by substantial independent evidence that would tend 
to establish the trustworthiness of the confession. 

(e)(1)(A) A conviction or an adjudication of delinquency may not be 
had in any case of felony upon the testimony of an accomplice, 
including in the juvenile division of circuit court, unless corroborated 
by other evidence tending to connect the defendant or the juvenile 
with the commission of the offense. 

(B) The corroboration under subdivision (e)(1)(A) of this section is 
not sufficient if it merely shows that the offense was committed and 


the circumstances of the offense. 


(2) However, a conviction may be had in misdemeanor cases upon the 


testimony of an accomplice. 


16-89-111 


History. Crim. Code, §§ 222-224, 239, 
240; Acts 1883, No. 3, § 1, p. 2; C. & M. 
Dig., §§ 3173-3175, 3181, 3182; Pope’s 
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Dig., §§ 4009-4011, 4017, 4018; A.S.A. 
1947, §§ 43-2112 — 43-2116; Acts 2001, 
No. 903, § 1; 2013, No. 983, § 1. 


RESEARCH REFERENCES 


ALR. Criminal Defendant’s Age or 
Height as Factor in Determination of 
Whether Circumstances of Witness’s 


—_ 


graphic Array Shown by Police to Witness 
Were Impermissibly Suggestive as Matter 
of Federal Constitutional Law. 102 


Identification of Defendant in Photo- A.L.R.6th 365 (2015). 
CASE NOTES 

ANALYSIS two gunshots fired after the two other 
men left the victim’s apartment after the 
Applicability. struggle between defendant and the vic- 
Accomplice Testimony. tim ensued; and (4) the chief medical 
—Appeal. examiner testified that the victim died 
—Corroboration. from a gunshot wound. Gardner v. State, 


— —Circumstantial Evidence. 
—Corroboration Not Shown. 
Confessions. 

Corpus Delicti Rule. 
Instructions. 


Applicability. 

In a case in which a minor was adjudi- 
cated delinquent pursuant to a juvenile 
court’s finding that he committed the 
criminal offense of misdemeanor theft by 
receiving, in violation of § 5-36-106(a), 
the minor unsuccessfully argued that a 
witness’s testimony had to be corrobo- 
rated. Since the minor had been charged 
with a misdemeanor, subdivision (e)(1) of 
this section did not apply. R.W. v. State, 
2010 Ark. App. 220 (2010). 


Accomplice Testimony. 

Trial court did not err by denying defen- 
dant’s motion for a directed verdict on his 
capital murder conviction because the evi- 
dence was sufficient to support defen- 
dant’s conviction of the underlying felony, 
aggravated robbery, even after eliminat- 
ing the testimony of one of defendant’s 
accomplices. Evidence showed that: (1) 
defendant had the purpose of committing 
a theft with the use of physical force, as he 
and three other individuals went to a 
witness’s house to acquire ammunition for 
their firearm; (2) the fourth individual 
testified that defendant and three men 
arrived at his trailer where defendant 
displayed a gun, and that he provided 
ammunition for the gun; (3) a second 
witness, one of the three men who accom- 
panied defendant, testified that he heard 


362 Ark. 413, 208 S.W.3d 774 (2006). 

Evidence was sufficient. to corroborate 
accomplice testimony and to convict de- 
fendant of first degree murder and theft 
where, in addition to the testimony of 
defendant’s wife, who was an accomplice, 
defendant’s own statements to the police, 
his conduct before and after the crime, 
and statements of the victim’s friends 
regarding her fear of defendant tended to 
connect him to the crimes; further, al- 
though there was no evidence that defen- 
dant ever drove victim’s Cadillac or had 
the vehicle in his possession, the jury 
might have determined that defendant 
facilitated the theft by leaving the accom- 
plice without a vehicle at the victim’s 
house, and there was evidence that the 
theft of the Cadillac was part of the plan 
to murder the victim. MacKool v. State, 
365 Ark. 416, 231 S.W.3d 676 (2006). 

There was sufficient evidence to support 
convictions for aggravated robbery and 
capital murder based on defendant’s ad- 
mission that she held the victim’s hands 
down while he was beaten inside an apart- 
ment during an alleged robbery and the 
testimony of an accomplice waiting out- 
side; the accomplice testimony was suffi- 
ciently corroborated. Johnson v. State, 366 
Ark. 8, 233 S.W.3d 123 (2006). 

Evidence was sufficient to sustain de- 
fendant’s kidnapping conviction where de- 
fendant’s accomplice testified that defen- 
dant killed the victim, and an officer 
testified that defendant stated that the 
accomplice attacked the victim, knocked 
him down, taped him in a chair, and that 
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the victim was “moaning” and “in a bad 
way before he died; although there was a 
discrepancy as to which individual at- 
tacked the victim, both statements 
pointed to defendant’s involvement in the 
victim’s murder. Holsombach v. State, 368 
Ark. 415, 246 S.W.3d 871 (2007). 

Because three of the state’s witnesses 
were not charged as accomplices, and de- 
fendant neither requested that the trial 
court declare them accomplices nor prof- 
fered an accomplice jury instruction for 
the record, his argument that they were 
accomplices and that, without their testi- 
mony, the state would not have been able 
to prove its case, was not preserved for 
appeal. Boldin v. State, 373 Ark. 295, 283 
S.W.3d 565 (2008). 

Defendant’s convictions for two counts 
of capital murder were appropriate be- 
cause there was sufficient evidence to cor- 
roborate an accomplice’s testimony under 
former § 438-2116; after eliminating the 
accomplice’s testimony, other testimony 
still independently established the crimes 
and tended to connect defendant with 
their commission. Defendant’s former 
wife testified that he was not home on the 
night in question, that a shotgun was 
missing, and that defendant told the 
wife’s daughter that she would not have to 
return to her father’s home; the father 
was one of the victims. Wertz v. State, 374 
Ark. 256, 287 S.W.3d 528 (2008). 

Where defendant’s friend testified that 
defendant tried to rob the victim in his 
truck and shot him when he resisted, 
defendant’s fingerprints were found on 
the truck and the blood on the gun 
matched defendant’s DNA. Even if the 
friend was deemed an accomplice, there 
was sufficient corroborating evidence for 
purposes of this section to support defen- 
dant’s conviction for capital murder. Bush 
v. State, 374 Ark. 506, 288 S.W.3d 658 
(2008). 

Defendant’s convictions for capital mur- 
der and kidnapping were appropriate be- 
cause a witness’ testimony alone was 
enough to corroborate an accomplice’s tes- 
timony against defendant, pursuant to 
subdivisions (e)(1)(A) and (B) of this sec- 
tion. Evidence showed that bullets found 
near the victims’ bodies were fired from a 
.22 caliber rifle and a .38 caliber revolver 
and according to another witness, an indi- 
vidual wanted to buy a .38 caliber revolver 
from defendant; essentially, when all of 
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the evidence was viewed in a light most 
favorable to the state, it tended to connect 
defendant to the commission of the 
crimes. Gilcrease v. State, 2009 Ark. 298, 
318 S.W.3d 70 (2009). 

Evidence was sufficient to sustain drug 
and firearm convictions because the testi- 
mony of defendant’s wife that defendant 
bought the cocaine and that they were 
both involved in a drug-dealing operation 
was corroborated by other evidence that 
tended to connect defendant with posses- 
sion of the drugs. Defendant not only was 
a co-owner of the car but he was driving it 
when. he was stopped by the police for 
speeding, defendant admitted to the police 
that he was in possession of the loaded 
handgun that was in plain view and easily 
accessible to him at the time of the stop. 
Layton v. State, 2009 Ark. App. 96, 302 
S.W.3d 610 (2009). 

There was insufficient evidence corrobo- 
rating the testimony of an accomplice to 
adjudicate a defendant as a delinquent 
juvenile because there was no substantial 
evidence that tended to connect defendant 
with the commission of the crime: there 
was_no conclusive proof that the crime 
took place during the time alleged, defen- 
dant’s location during this time was ap- 
proximately a quarter of a mile away; 
other evidence established an extremely 
narrow window of time in which defen- 
dant could have committed the crime; and 
substantial evidence was also lacking 
with regard to defendant’s association 
with the accomplice who had confessed to 
the crime in a manner suggestive of joint 
participation. Westbrook v. State, 2009 
Ark. App. 723 (2009). 

Substantial evidence supported defen- 
dant’s convictions for commercial bur- 
glary, criminal mischief, and breaking and 
entering because the testimony of defen- 
dant’s accomplice, who was defendant’s 
son, was sufficiently corroborated, as re- 
quired by subdivision (e)(1) of this section, 
by an officer’s testimony as to the items he 
found in defendant’s truck, matching the 
description of items stolen from a conve- 
nience store. The accomplice admitted 
that he and defendant entered the store 
by using a cable to pull open the front 
doors and that he and defendant used bolt 
cutters and a pry bar to break into gaming 
machines, and these items, along with 
packages of cigarettes stolen from the 
store, were found by police officers in 
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defendant’s truck. Dunlap v. State, 2010 
Ark. App. 582 (2010). 

Appellant’s conviction for delivery of 
methamphetamine was affirmed because 
the jury was properly instructed that the 
witness’s testimony must be corroborated 
and an officer and the witness both testi- 
fied that the crime of delivery of metham- 
phetamine occurred. Hall v. State, 2010 
Ark. App. 717 (2010). 

In a capital murder trial, a circuit court 
did not err in denying defendant’s motion 
for directed verdict because there was 
sufficient evidence to corroborate an ac- 
complice’s testimony; even if the accom- 
plice’s testimony was eliminated, the tes- 
timony of a police officer and the victim’s 
nephew was consistent with the accom- 
plice’s testimony of the events surround- 
ing the murder, the testimony of several 
police officers established defendant was 
in possession of the murder weapon four 
days after the crime occurred, and the 
testimony of several law enforcement offi- 
cials established defendant’s flight from 
the vicinity of the crime, constituting cor- 
roboration of all the other evidence estab- 
lishing defendant’s guilt. Taylor v. State, 
2011 Ark. 10, 370 S.W.3d 503 (2011). 

In defendant’s capital murder trial, the 
state provided sufficient evidence to cor- 
roborate the alleged accomplice’s testi- 
mony pursuant to this section and, even if 
the accomplice’s testimony was elimi- 
nated, the other evidence presented inde- 
pendently established the crime and 
tended to connect defendant with its com- 
mission. Taylor v. State, 2011 Ark. 10, 370 
S.W.3d 503 (2011). 

-Defendant’s convictions for aggravated 
residential burglary and aggravated rob- 
bery were appropriate because the state 
provided sufficient evidence to corroborate 
his accomplices’ testimony; even eliminat- 
ing the accomplice testimony, the remain- 
ing evidence presented independently es- 
tablished the crimes and tended to 
connect defendant with their commission, 
as required by subdivisions (e)(1)(A) and 
(B) of this section. In part, witnesses tes- 
tified about defendant being with the ac- 
complices on the day of the crimes and the 
state also presented a witness’s testimony 
that defendant had sold him the three 
shotguns that were identified as being the 
ones stolen from the victim. Tucker v. 
State, 2011 Ark. 144, 381 S.W.3d 1 (2011). 
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Trial court did not err in denying defen- 
dant’s motion for a directed verdict during 
a trial for first-degree murder as an ac- ~ 
complice because there was sufficient evi- 
dence under subdivision (e)(1)(A) of this 
section corroborating a codefendant’s tes- 
timony that defendant hired the codefen- 
dant to murder his wife; two witnesses 
identified the murder weapon as a gun 
belonging to defendant. Camp v. State, 
2011 Ark. 155, 381 S.W.3d 11 (2011). 

Defendant’s argument that he was con- 
victed on the basis of the uncorroborated 
accomplice testimony of his wife contrary 
to subdivision (e)(1)(A) of this section was 
not preserved for review. Defendant’s wife 
was never found to be an accomplice, and 
defendant failed to request that accom- 
plice instructions be submitted to the jury 
for consideration. Bryant v. State, 2011 
Ark. App. 348, 384 S.W.3d 46 (2011). 

Independent evidence corroborated de- 
fendant’s passenger’s testimony that 
drugs in a blue glove in her pants be- 
longed to defendant, including a letter 
defendant wrote to the passenger from jail 
asking her to change her statement and to 
implicate someone else in the crime and 
the passenger’s statements to officers that 
she had something concealed on her body. 
Owens v. State, 2011 Ark. App. 763, 387 
S.W.3d 250 (2011). 

Defendant’s conviction for second-de- 
gree forgery was proper considering ac- 
complice testimony along with the other 
evidence, under subdivision (e)(1)(A) of 
this section. Although the evidence was 
circumstantial given that it was the ac- 
complice, rather than defendant, who 
cashed the forged check, circumstantial 
evidence could provide the basis to sup- 
port the conviction. Benton v. State, 2012 
Ark. App. 71, 388 S.W.3d 488 (2012). 

There was sufficient evidence tending to 
connect defendant to an aggravated rob- 
bery and thus to corroborate accomplice 
testimony because surveillance video es- 
tablished the commission of the crime and 
an officer testified that defendant 
matched the description of a robber in the 
video based on his height and that the 
officer confirmed the truth of identifying 
information from a non-accomplice. Smith 
v. State, 2012 Ark. App. 534, 423 S.W.3d 
624 (2012). 

Evidence was sufficient to sustain con- 
victions for capital murder and aggra- 
vated robbery because a witness’s testi- 
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mony corroborated that defendant was an 
accomplice to the aggravated robbery, de- 
fendant knew there was a large amount of 
marijuana at the home, a gun was used 
during the robbery, and the victim’s death 
occurred during the robbery under cir- 
cumstances manifesting extreme indiffer- 
ence to the value of human life. Bradley v. 
State, 2013 Ark. 58, 426 S.W.3d 363 
(2013). 

Because no accomplice instruction was 
submitted to the jury, and because defen- 
dant never requested that the circuit 
court declare defendant’s cousin to be an 
accomplice as a matter of law, accomplice 
status was never determined, and the 
appellate court was unable to reach the 
merits of defendant’s argument that the 
State failed to sufficiently corroborate the 
testimony of his alleged accomplice. 
Rainey v. State, 2015 Ark. App. 254 
(2015). 

Defendant’s accomplice-corroboration 
argument as to the misdemeanor theft-of- 
property conviction failed under subdivi- 
sion (e)(2) of this section as the violation 
was a misdemeanor, and defendant can- 
didly admitted that his accomplice’s testi- 
mony supported the conviction. Lovelace 
v. State, 2017 Ark. App. 146, 516 S.W.3d 
300 (2017). 

Evidence was sufficient to corroborate 
the accomplice’s testimony as to defen- 
dant’s first-degree battery conviction 
where the vehicle from which defendant 
fled matched the description seen in a 
video, and the victim identified defendant 
as the man who shot him. Lovelace v. 
State, 2017 Ark. App. 146, 516 S.W.3d 300 
(2017). 

Evidence was sufficient to convict defen- 
dant of aggravated robbery either as a 
principal or as an accomplice because de- 
fendant’s boyfriend told her they were 
going to pick up the victim and that he 
intended to beat him up and take any- 
thing that the victim had on him; despite 
knowing the boyfriend’s purpose, defen- 
dant still agreed to drive him; substantial 
corroborating evidence connecting defen- 
dant to the crime included two interviews 
she gave to the police and her written 
statement, which were admitted at trial; 
and the victim’s death made the offense 
an aggravated robbery regardless of her 
knowledge of whether a gun might be 
used. Vaughan v. State, 2018 Ark. App. 
439, 555 S.W.3d 922 (2018). 
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While the State’s case against defen- 
dant for capital felony murder/aggravated 
robbery was premised on circumstantial 
evidence, testimony clearly corroborated 
an accomplice’s testimony against defen- 
dant and the evidence was sufficient to 
support the jury’s verdict even without 
the accomplice testimony; testimony from 
multiple witnesses demonstrated that 
three masked men entered a gas station 
convenience store, the man in red de- 
manded money from the owner, shot him 
in the neck, and then turned his gun on an 
employee, shooting him in the face. Law- 
shea v. State, 2019 Ark. 68, 567 S.W.3d 
853 (2019). 


—Appeal. 

Defendant was entitled to have the jury 
decide whether a state’s witness was an 
accomplice whose testimony had to be 
corroborated pursuant to subdivision 
(e)(1) of this section and, if so, whether 
sufficient corroboration was proved; be- 
cause the witness’s testimony raised a 
question as to his accomplice status and 
the trial court refused to give a correct 
instruction permitting the jury to decide 
the question, the trial court committed 
reversible error. Torrence v. State, 2010 
Ark. App. 225 (2010). 


—Corroboration. 

Trial court did not err in denying defen- 
dant’s motion for directed verdict as there 
was sufficient evidence to support defen- 
dant’s conviction of the underlying felony, 
aggravated robbery, and capital murder, 
after eliminating the accomplice testi- 
mony; other corroborating evidence dem- 
onstrated that defendant had the purpose 
of committing theft with the use of physi- 
cal force, was armed with a deadly 
weapon, and caused the death of the vic- 
tim and, further, a doctor testified that the 
victim died from a gunshot wound. Gard- 
ner v. State, 364 Ark. 506, 221 S.W.3d 339 
(2006). 

Circuit court did not err in denying 
defendant’s motion for directed verdict 
where defendant never requested that the 
circuit court declare co-defendant an ac- 
complice as a matter of law, nor did defen- 
dant ask that the circuit court give a jury 
instruction on the question of whether 
co-defendant was an accomplice as a mat- 
ter of fact; therefore, defendant’s accom- 
plice-corroboration challenge was barred 
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and the accomplice-corroboration prin- 
ciples of subdivision (e)(1) of this section 
did not apply. Price v. State, 365 Ark. 25, 
223 S.W.3d 817 (2006). 

In a capital murder and kidnapping 
case, evidence was sufficient to corrobo- 
rate an accomplice’s testimony, such as 
testimony of other witnesses that one of 
the victims had stolen marijuana plants 
from defendant, that defendant instructed 
others to say he was at home at the time of 
the murders, and that defendant ap- 
proached his nephew and told him that if 
he ever said anything about the victims he 
would get hurt; however, the case was 
reversed because the trial court improp- 
erly allowed evidence concerning other 
bad acts and reputation. Green v. State, 
365 Ark. 478, 231 S.W.3d 638 (2006). 

Evidence was sufficient to sustain a 
conviction for possession of drug para- 
phernalia with intent to manufacture 
methamphetamine where an accomplice 
testified that defendant was inside his 
residence “cleaning up a cook” and “bag- 
ging everything up”; that testimony was 
corroborated by an officer who stated that, 
when he entered the home, defendant was 
in close proximity to the manufacturing 
items that were seized from the residence. 
Fitting v. State, 94 Ark. App. 283, 229 
S.W.3d 568 (2006). 

Sufficient evidence corroborated the ac- 
complice witness testimony as to the 
crimes at a pharmacy and a bank where 
defendant confessed to a man and a 
woman overheard him, a witness testified 
she overhead defendant and others talk- 
ing about robbing a pharmacy before the 
break-in occurred, there was physical evi- 
dence of the damages to the varying prop- 
erties, as well as the hammer, tire iron, 
and concrete chunks, and defendant’s be- 
havior after the crimes. Collins v. State, 
2014 Ark. App. 551, 444 S.W.3d 889 
(2014). 

If the testimony of an accomplice were 
totally eliminated from the case, the re- 
maining corroborating evidence was suffi- 
cient to establish that the juvenile com- 
mitted the offenses of breaking or 
entering and first-degree criminal mis- 
chief where it showed that the juvenile 
and the accomplice spent the night to- 
gether, a yoga studio was vandalized on 
that same night, the juvenile and accom- 
plice had been involved in a string of 
vandalism incidents, and the juvenile ad- 
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mitted that he was present at the yoga 
studio and watched the accomplice throw 
a rock through its door. M.J. v. State, 2015 
Ark. App. 242 (2015). - 

In a case where defendant was con- 
victed of two counts of aggravated robbery, 
there was sufficient evidence presented to 
corroborate the accomplice’s testimony be- 
cause defendant told a detective he was at 
the store on the date of the robbery; sur- 
veillance tapes showed defendant, co-de- 
fendant, and the accomplice in the store at 
the same time as the victim, leaving the 
store immediately after the victim, and 
leaving the parking lot right behind the 
victim; defendant’s mother testified that 
the vehicle policé were searching for in 
connection with the aggravated robberies 
belonged to defendant; and, at trial, the 
victim’s sister identified defendant as the 
person who committed the aggravated 
robberies with co-defendant. Foster v. 
State, 2017 Ark. App. 63, 510 S.W.3d 782 
(2017). 

Evidence to corroborate a witness’s tes- 
timony was not required because defen- 
dant failed to demonstrate that the wit- 
ness was an accomplice; first, the witness 
testified that he was merely present in the 
vehicle and this testimony was unrefuted, 
second, the circuit court did not find him 
to be an accomplice at law, and finally, the 
appellate court had no knowledge of 
whether the jury decided if the witness 
was an accomplice. Farmer v. State, 2019 
Ark. App. 331, 580 S.W.3d 879 (2019). 

Even assuming the witness was an ac- 
complice, there was independent evidence 
tending to connect defendant with at- 
tempted capital murder, unlawful dis- 
charge of a firearm from a vehicle, and 
fleeing, as his letters and call to the wit- 
ness were consistent with testimony that 
defendant was the shooter, and the jury 
could have found that defendant’s alleged 
actions in firing the assault rifle at the 
officer and telling the driver to go aided 
and encouraged the driver in fleeing from 
the officer. Farmer v. State, 2019 Ark. App. 
331, 580 S.W.3d 879 (2019). 

Evidence was sufficient to convict defen- 
dant of capital murder with the premedi- 
tated and deliberated purpose of causing 
the victim’s death because the accom- 
plices’ testimony was corroborated by de- 
fendant’s statement to police, forensic evi- 
dence, and _ testimony from _ other 
witnesses; the medical examiner (ME) tes- 
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tified that the victim died from internal 
blood loss caused by multiple blunt force 
injuries; defendant instructed the accom- 
plices to beat the victim with baseball 
bats; the ME found oil-on the victim’s 
inner thighs and in her vagina, which was 
consistent with chainsaw oil; and defen- 
dant told the accomplices to use chainsaw 
oil as a lubricant and to shove a baseball 
bat inside the victim’s vagina. Chumley v. 
State, 2019 Ark. 383, 590 S.W.3d 154 
(2019). 


— —Circumstantial Evidence. 

Trial court properly convicted defen- 
dant of theft of scrap metal under § 5-36- 
123 and first-degree criminal mischief un- 
der § 5-38-203 because 
girlfriend admitted that she and defen- 
dant were depicted in photos taken by a 
motion-activated camera, and while her 
testimony did not have to be corroborated 
as to the misdemeanors pursuant to sub- 
division (e)(2) of this section, circumstan- 
tial evidence independently established 
the crimes and tended to connect defen- 
dant to the commission of those crimes. 
The photos indicated that defendant and 
his girlfriend were near the wire prior to 
its being stolen, a signal maintainer testi- 
fied that he did not leave unused wire on 
the ground when replacing the stolen 
wire, and there was testimony that the 
theft of the wire stopped after defendant 
was caught. Procella v. State, 2016 Ark. 
App. 515, 504 S.W.3d 686 (2016). 


—Corroboration Not Shown. 

Insufficient evidence corroborated the 
accomplice witness testimony as to the 
arson because evidence of the physical 
damage to the bank and evidence recov- 
ered from the crime scene did not connect 
defendant to the crime. Collins v. State, 
2014 Ark. App. 551, 444 S.W.3d 889 
(2014). 

Adjudication of delinquency on charges 
of theft by receiving was improper because 
the evidence was insufficient without re- 
sorting to prohibited suspicion and conjec- 
ture; after excluding an accomplice’s tes- 
timony, being a passenger in a stolen 
vehicle was not enough to establish con- 
structive possession. The only evidence 
corroborating the accomplice testimony 
was that of his sister, who testified that 
she knew appellant and the other passen- 
gers in the stolen car and that all of them, 
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appellant included, had seen her vehicle 
before. D.F. v. State, 2015 Ark. App. 656, 
476 S.W.3d 189 (2015). 

Corroboration of accomplice testimony 
was not sufficient; excluding the accom- 
plice’s testimony and the alleged state- 
ments of another accomplice, none of the 
testimony other than that of an officer 
established that a crime was committed; 
there was no testimony at trial describing 
defendant, and the officer’s testimony, 
even if properly admitted, did not suffi- 
ciently establish either that an armed 
robbery was committed or that defendant 
was involved. Vann v. State, 2018 Ark. 
App. 601, 566 S.W.3d 170 (2018). 

Evidence was insufficient to support de- 
fendant’s convictions for aggravated rob- 
bery and first-degree felony murder be- 
cause there was no evidence that the 
victim was the victim of an intended theft 
apart from the accomplice’s testimony. 
The State showed only that defendant was 
with the accomplice and another alleged 
participant an hour before the victim died 
and that defendant was with another per- 
son in a crowd of gawkers at the location 
where the victim died. Clark v. State, 2019 
Ark. App. 455, 588 S.W.3d 64 (2019). 


Confessions. 

Convictions for sexual assault were re- 
versed because the state failed to carry its 
burden of proof where a defendant’s con- 
fession to sexual assault of his stepdaugh- 
ters was not made in open court and was 
not accompanied with other proof that the 
offenses were committed and where both 
victims denied abuse at trial. Goodsell v. 
State, 104 Ark. App. 183, 289 S.W.3d 534 
(2008). 


Corpus Delicti Rule. 

Convictions for sexual assault were re- 
versed because the state failed to carry its 
burden of proof where a defendant’s con- 
fession to sexual assault of his stepdaugh- 
ters was not made in open court and was 
not accompanied with other proof that the 
offenses were committed and where both 
victims denied abuse at trial. Goodsell v. 
State, 104 Ark. App. 183, 289 S.W.3d 534 
(2008). 

Because a defendant admitted to a bat- 
tery in open court during a hearing on the 
state’s petition to revoke defendant’s sus- 
pended sentence, the rule of corpus delicti 
found in subsection (d) of this section did 
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not apply. May v: State, 2009 Ark. App. 
703 (2009). 

Trial court did not err in convicting 
defendant of manslaughter in violation of 
§ 5-10-104(a)(3) because the state pre- 
sented sufficient evidence to corroborate 
defendant’s confession when the evidence 
showed that the victim died hours after 
defendant admittedly went to his apart- 
ment, that the victim’s apartment was in 
a state of disarray, which could have been 
interpreted as circumstantial evidence of 
a struggle, that blood was found in an 
area not in the immediate vicinity of 
where the victim ultimately passed away, 
and that the medical examiner would 
have ruled the victim’s death a homicide 
had he known that he had been punched 
in the head five times; the corpus delicti 
rule, subsection (d) of this section, does 
not require the state to corroborate that 
the defendant committed the crime 
charged. It merely requires a showing 
that the crime occurred. Freeman v. State, 
2010 Ark. App. 90 (2010). 

When defendant was convicted of simul- 
taneously possessing drugs and firearms, 
in violation of § 5-74-106(a)(1), defen- 
dant’s statement to police that a gun 
found in defendant’s wife’s purse belonged 
to defendant was properly admitted, un- 
der subsection (d) of this section, because 
the statement was corroborated by cir- 
cumstantial evidence that (1) defendant 
and defendant’s wife were in defendant’s 
car, in which defendant’s wife’s purse was 
found, together when police pulled up be- 
hind the car, and (2) defendant fled the 
scene after police tried to arrest defendant 
upon finding a marijuana cigarette in the 
car. Patton v. State, 2010 Ark. App. 453 
(2010). 

Substantial evidence supported defen- 
dant’s convictions for capital murder, resi- 
dential burglary, and theft of property 
because the state offered evidence to cor- 
roborate defendant’s confession under 
subsection (d) of this section; the state 
presented evidence that the murder vic- 
tim died at the hands of another, that a 
second victim’s home was burglarized, 
and that guns were removed from the 
second victim’s home. Meadows v. State, 
2012 Ark. 57, 386 S.W.3d 470 (2012). 

Defendant’s confession that he started 
the first fire that burned the cabin down, 
along with the cabin owner’s testimony 
that the electricity and propane were dis- 
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connected at the time of the fire and that 
defendant had repeatedly threatened to 
burn the cabin days before the fire, and 
defendant’s admission to removing the 
crime-scene tape, setting the second fire, 
and having someone remove the scrap 
metal from the scene, was sufficient to 
support his conviction for arson. Molpus v. 
State, 2015 Ark. App. 452, 469 S.W.3d 374 
(2015). : 

Evidence offered by the State, including 
testimony that the victims’ door was 
kicked in, that the victims were robbed, 
and that the victims were shot, estab- 
lished that the alleged offenses of aggra- 
vated robbery, aggravated residential bur- 
glary, first-degree battery, second-degree 
battery, interference with emergency com- 
munication, and theft of property oc- 
curred, and combined with defendant’s 
confession during a custodial interroga- 
tion, constituted substantial evidence to 
support the convictions. Williams v. State, 
2018 Ark. App. 277, 550 S.W.3d 42 (2018). 

Evidence was sufficient to sustain de- 
fendant’s convictions for second-degree 
murder under the corpus delicti rule, sub- 
section (d) of this section, because defen- 
dant’s confession was sufficiently corrobo- 
rated; defendant confessed to killing the 
victims with a hammer and then dispos- 
ing of the murder weapon, the victims’ 
bodies were recovered, and both of the 
victims died from blunt-force trauma to 
the head, which was not an accident ac- 
cording to a medical examiner who per- 
formed autopsies of the victims. Watts v. 
State, 2020 Ark. App. 218, 600 S.W.3d 618 
(2020). 


Instructions. 

Where a defendant appealed his convic- 
tions on the lesser-included offenses of 
first-degree murder and attempted first- 
degree murder, because no accomplice in- 
struction was submitted to the jury and 
defendant never requested that the trial 
court hold the witnesses to be accomplices 
as a matter of law, accomplice status was 
never determined, and the appellate court 
was unable to reach the merits of defen- 
dant’s sufficiency argument. Brooks v. 
State, 2014 Ark. App. 84 (2014). 

Where a defendant appealed his convic- 
tions on the lesser-included offenses of 
first-degree murder and attempted first- 
degree murder, given the evidence that 


the shooting may have been prompted by 
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revenge, the familial relations of the wit- 
nesses to the defendant, and the conflict- 
ing explanations for the trip given by the 
witnesses, the trial court erred in refusing 
to give the proffered accomplice instruc- 
tion. Brooks v. State, 2014 Ark. App. 84 
(2014). 
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Cited: Joiner v. State, 2010 Ark. 309 
(2010); Rainey v. State, 2014 Ark. App. 
383, 439 S.W.3d 67 (2014); Hubbard v. 
State, 2017 Ark. App. 93, 513 S.W.3d 289 
(2017). 


16-89-115. Documents — Production where in possession of 


state. 


CASE NOTES 


ANALYSIS 


Appeals. 
Prosecutor’s Notes. 


Appeals. 

In a sexual abuse/rape case involving a 
child victim who recanted the initial alle- 
gations and later reaffirmed them, the 
appellate court was unable to reach a 
decision on the issue of whether the cir- 
cuit court erred by denying defendant’s 
request for the prosecutor’s notes from an 
interview with the child victim where the 
circuit court did not conduct an in camera 
hearing or place the notes under seal for 


16-89-118. Conduct of jury. 


appellate review; thus, the appellate court 
had to remand for further proceedings. 
Harper v. State, 2019 Ark. App. 163, 573 
S.W.3d 596 (2019). 


Prosecutor’s Notes. 

- Circuit court was not required to order 
the State to disclose the prosecutor’s notes 
to defendant under this section where the 
notes from the interview of the victim 
were not “substantially verbatim”, but 
contained opinions and observations of 
the victim’s behavior and demeanor, and 
clearly did not encompass everything the 
victim said. Harper v. State, 2020 Ark. 
App. 4, 592 S.W.3d 708 (2020). 


CASE NOTES 


Admonition. 

Court did not abuse its discretion by 
refusing to poll jurors about an article 
published in the local newspaper that 
morning because they had promised to 
follow the judge’s admonishment not to 
read anything in the morning paper, 
watch anything on television, or listen to 


anything on the radio concerning the case. 
Defense counsel concurred that the court 
had properly instructed the jury under 
this section, and the judge announced that 
he took the jurors at their word and would 
not poll them. Fields v. State, 2012 Ark. 
App. 269 (2012). 


16-89-122. Dismissal of indictment. 


CASE NOTES 


Nolle Prosequi. 

Because a trial court’s granting of the 
state’s motion to nol-pros resulted in a 
final order of dismissal and the state could 
not perfect an interlocutory appeal after it 
had the case dismissed, the state’s inter- 
locutory appeal under Ark. R. App. P. 
Crim. 3(a) was dismissed. State v. C.W., 
374 Ark. 116, 286 S.W.3d 118 (2008). 


Denial of appellant’s, an inmate’s, peti- 
tion for postconviction relief was proper 
because he failed to prove that he received 
the ineffective assistance of counsel. In 
part, although the inmate might have 
successfully quashed the amended infor- 
mation, he was not prejudiced by any 
resulting error, because the prosecutor 
would have simply refiled the charges 
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since the state’s dismissal of a case by 
nolle prosequi did not bar a subsequent 
prosecution under this section; Moreover, 
trial counsel appeared to have made a 
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well-reasoned tactical decision not to ob- 
ject to the amendment. Hoyle v. State,. 
2011 Ark. 321, 388 S.W.3d 901 (2011). 


RESEARCH REFERENCES 


ALR. Propriety of Audio or Video Play- 
back of Testimony or Statement to Jury. 
65 A.L.R.6th 537. 

Ark. L. Rev. Case Note, The Deleteri- 


ous Effects of Anderson and Flanagan on 
Section 16-89-125(e) of the Arkansas Code 
Annotated, 61 Ark. L. Rev. 551. 


CASE NOTES 


ANALYSIS 


Evidence. 

Exhibits. 

Jury Disagreement or Confusion. 
Noncompliance. 
—Prejudice Not Found. 
Papers. 

Request for Information. 
Strict Compliance. 
Subsequent Instructions. 
—Bailiff. 

—Presence of Defendant. 


Evidence. 

In a second-degree murder case, a trial 
court did not abuse its discretion by allow- 
ing testimony from a second doctor that 
personality disorders were not mental dis- 
eases in the context of this statute be- 
cause testimony about what constituted a 
mental disease had previously been ac- 
cepted; the challenged testimony simply 
embraced the issue of mental disease from 
a medical point of view, and it did not 
mandate a legal conclusion. Moreover, be- 
cause a first doctor opined that a person- 
ality disorder was a mental disease in her 
report, and the report was entered into 
evidence, her opinion, despite being writ- 
ten and not oral, was evidence properly 
subject to rebuttal. Hajek-McClure v. 
State, 2014 Ark. App. 690, 450 S.W.3d 259 
(2014). 


Exhibits. 

In defendant’s murder case, there was 
no violation of subsection (e) of this sec- 
tion where the circuit court allowed the 
deliberating jury to replay defendant’s re- 
corded statements outside the courtroom; 


giving the tapes in question to the jury did 
not create the possibility that evidence 
that was never introduced at trial might 
be introduced in the jury room. Flanagan 
v. State, 368 Ark. 143, 243 S.W.3d 866 
(2006). 


Jury Disagreement or Confusion. 

Although failure to comply with subsec- 
tion (e) of this section, requiring the jury 
to return to court if there is a disagree- 
ment or question, gave rise to a presump- 
tion of prejudice, the notes exchanged 
between the court and jury were included 
in the record, and petitioner failed to show 
any prejudice from the procedure that was 
followed. Davis v. State, 2013 Ark. 118 
(2013). 


Noncompliance. 

Although a violation occurred when the 
trial court answered questions from the 
jury without summoning it into open 
court, the state overcame the presumption 
that prejudice arose from the violation 
where the record showed that the pro- 
posed answers to the jury’s questions were 
reduced to writing with agreement of de- 
fendant’s counsel, and defendant’s coun- 
sel did not argue on appeal that there was 
anything improper about their substance; 
further, the questions and answers were 
made part of the record and the trial judge 
did not enter the jury room when the 
written answers were delivered to the 
jurors. Clark v. State, 94 Ark. App. 5, 223 
S.W.3d 66 (2006). 

No one objected to a trial court’s failure 
to answer a jury question regarding the 
meaning of concurrent and consecutive by 
bringing the jury back out, but rather 
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debated and acquiesced in the trial court’s 
written response. No abuse of discretion 
was shown in the trial court’s written 
answer, and any error was not prejudicial. 
Frost v. State, 2010 Ark. App. 1638 (2010). 


—Prejudice Not Found. 

While the court did not comply with the 
statutory requirement to call the jury into 
open court to answer any question the 
jury might have, the State rebutted the 
presumption of prejudice. where defense 
counsel was aware of the jury’s two notes 
to the court and agreed with the responses 
to them. Terry v. State, 2020 Ark. 202, 600 
S.W.3d 575 (2020). 

Where the trial court violated this sec- 
tion by not bringing the jury into open 
court when the jury asked a question, the 
State overcame the presumption of preju- 
dice from the trial court’s noncompliance 
with this section as there was no risk of 
misinformation being communicated to 
the jury because the trial court discussed 
the jury’s question and the response with 
counsel; defense counsel made no objec- 
tion to the wording of the response; the 
trial court did not give any information to 
the jury; the trial court did not provide the 
jury evidence, answer a question about 
the evidence, or inform the jury on a point 
of law; and the Supreme Court would not 
speculate as to how the jury reacted when 
it received the trial court’s counterques- 
tion. Combs v. State, 2020 Ark. 379 (2020). 


Papers. 

Sending a videotape to the jury after the 
jury requested a paper document did not 
violate subdivision (d)(3) of this section 
because subdivision (d)(3) did not limit 
exhibits that may be given to the jury 
during deliberations to papers and there 
was no danger of additional evidence be- 
ing introduced by giving the exhibit dur- 
ing deliberations. Anderson v. State, 367 
Ark. 536, 242 S.W.3d 229 (2006), cert. 
denied, 551 U.S. 1133, 127 S. Ct. 2978, 
168 L. Ed. 2d 707 (2007). 

Defendant’s capital-murder conviction 
was appropriate because there was no 
error in the circuit court’s decision to 
allow the jury to take a medical examin- 
er’s report with them into the jury room 
during deliberations, per. subdivision 
(d)(3) of this section. The report was intro- 
duced into evidence during the trial, while 
defendant was present and represented 
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by counsel. Jackson v. State, 375 Ark. 321, 
290 S.W.3d 574 (2009). 


Request for Information. 

There was no violation of this section as 
the information played back to the jury 
had already been admitted into evidence 
and defendant did not suffer any prejudice 
by replaying the evidence. Jackson v. 
State, 2009 Ark. 336, 321 S.W.3d 260 
(2009). . 


Strict Compliance. 

There was compliance with this section 
in response to a note from the jury be- 
cause the jury was returned to the court- 
room and the communication with the 
jury was documented in the record. James 
v. State, 2010 Ark. 486, 372 S.W.3d 800 
(2010), overruled in part, Kou Her v. 
State, 2015 Ark. 91, 457 S.W.3d 659 
(2015). 


Subsequent Instructions. 

Even though defendant did not raise the 
propriety of a state’s appeal under Ark. R. 
App. P. Crim. 3(c), the appeal was dis- 
missed where the state did not present a 
proper issue for appeal when it claimed 
that a trial court erred in granting a new 
trial because there was no issue that con- 
cerned the correct and uniform adminis- 
tration of justice where the trial court’s 
ruling turned on whether a bailiff, in fact, 
answered a juror’s question. State v. 
Short, 2009 Ark. 630, 361 S.W.3d 257 
(2009). 


—Bailiff. 

Where the jury was given verdict forms 
for rape and attempted rape during the 
penalty phase and the bailiff counseled 
the jury foreman to sign both forms, the 
bailiff testified that the jury had already 
found defendant guilty of rape and had 
signed the rape verdict form when he 
spoke with the jury foreman; thus, the 
bailiffs instruction could not have in- 
fected the jury’s deliberations and, in ad- 
dition, the circuit court polled each jury 
member individually concerning the ver- 
dict. Accordingly, no prejudice arose from 
the bailiffs comments to the foreman. 
Garcia-Chicol v. State, 2020 Ark. 148, 597 
S.W.3d 631, cert. denied, 141 S. Ct. 880, 
208 L. Ed. 2d 442 (2020). 


—Presence of Defendant. 
Remand to settle the record, pursuant 
to Ark. R. App. P. Crim. 4(a) and Ark. R. 
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App. P. Civ. 6(e), was required where due 
to the lack of a verbatim record, it was 
impossible to determine whether defen- 
dant and his counsel were present when 
the circuit court ordered the jury notes 
marked as court’s exhibits and received 
the jury notes into evidence. Likewise, the 
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appellate court was unable to determine 
compliance or noncompliance with subsec- 
tion (e) of this section. Terry v. State, 2019 © 
Ark. 342 (2019). ’ 

Cited: Padilla v. Archer, 2011 Ark. App. 
746, 387 S.W.3d 267 (2011). 


CASE NOTES 


Cited: Basham v. State, 2011 Ark. App. 
384 (2011). 


16-89-128. Polling of jury members. 


RESEARCH REFERENCES 


ALR. Interrogation or Poll of Jurors, 
During Criminal Trial, as to Whether 
They Were Exposed to Media Publicity 


Pertaining to Alleged Crime or Trial. 55 
A.L.R.6th 157. 


CASE NOTES 


Preservation for Review. 

Defendant failed to effectively make an 
argument for application of an exception 
that would permit the court to address the 
issue regarding jury polling for the first 
time on appeal, plus the facts of this case 
did not present a situation of comparable 
seriousness as that presented in other 
case law; defendant failed to make a con- 
temporaneous objection at the conclusion 


16-89-130. New trial. 


of the jury poll when the trial judge in- 
quired if there was any reason not to 
release the jury and impose the sentence. 
Adams v. State, 2009 Ark. 375, 326 S.W.3d 


764 (2009), cert. denied, 559 U.S. 1021, 


130 S. Ct. 1922, 176 L. Ed. 2d 392 (2010). 
Cited: Adams v. State, 2013 Ark. 174, 

427 S.W.3d 63 (2013); Garcia-Chicol v. 

State, 2020 Ark. 148, 597 S.W.3d 631. 


CASE NOTES 


ANALYSIS 


Grounds. 
—Jury Misconduct. 
—Newly Discovered Evidence. 


Grounds. 

Manslaughter defendant failed to show 
any prejudice from a man’s contact with 
two jurors during her trial, when a man 
approached the two jurors as they were 
eating, acknowledged that they were ju- 
rors, and referred to defendant as a “pill 
head;” there was no evidence that the 
comment was shared with the other jurors 
or that the jury expressed any equivoca- 


tion about its verdict. Dail v. State, 2013 
Ark. App. 184 (2018). 

Circuit court properly denied defen- 
dant’s motion for new trial because a 
juror’s familiarity with the victim and the 
juror’s own personal knowledge and expe- 
riences when considering the evidence 
presented at trial did not qualify as “ex- 
traneous prejudicial information”, and de- 
fendant could not show prejudice where 
the jury sentenced him below the maxi- 
mum sentence for rape after his sentenc- 
ing hearing, during which the State 
played a videotape of defendant’s state- 
ment to police in which he confessed to 
sexually assaulting and raping his niece 
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multiple times when she was between the 
ages of three and six. Lacy v. State, 2018 
Ark. App. 66 (2018). 


—Jury Misconduct. 

Inmate’s claims regarding a juror’s al- 
leged untruthfulness during voir dire as to 
his feelings about the death penalty were 
not cognizable in inmate’s postconviction 
proceeding; his remedy for alleged juror 
misconduct was to directly attack a ver- 
dict by requesting a new trial.Howard v. 
State, 367 Ark. 18, 238 S.W.3d 24 (2006). 


TRIAL AND VERDICT 


16-89-130 


—Newly Discovered Evidence. 

Trial court did not abuse its discretion 
in denying a motion for a new trial where 
the witness who purportedly recanted his 
testimony had testified at trial only be- 
cause he was called as a defense witness, 
the trial testimony was consistent with 
what the witness had told the police at the 
scene of the investigation, and the trial 
court did not believe that the recantation 
was truthful. Payne v. State, 2017 Ark. 
App. 263, 520 S.W.3d 719 (2017). 
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